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HOW TO DETERMINE WHETHER A BREACH 
OF A CONTRACT IS SUCH AS TO GIVE THE 
RIGHT TO DECLARE IT AT AN END. 





A question which seems to have given great 
trouble to both lawyers and judges is, where 
the line is to be drawn in determining when a 
breach of a contract is such as to give the in- 
jured party the right to regard it at an end. 
This question has agitated the minds of judges 
both in England and America for years and 
was only recently settled in England and then 
followed in America. Still, with the decisions 
before the court or the lawyer, there seems to 
remain much of the confusion, which the cases 
we will call attention to have settled. In or- 
der to throw a good light upon the question 
we will call attention to a class of cases 
where the line is so drawn as to leave tle 
question in no doubt, and yet the decisions in 
these very cases have tended to cause con- 
fusion inthe minds of many in view of the 
general proposition. Take the case of Bowes 
v. Shand, 2 App. Cas. 445. In that case the 
contract was fortwo shipments of 300 tons 
each of Madras rice, to be shipped at Madras 
or coast during the months of March and 
April. Part of the rice was loaded in Febru- 
ary, and though the evidence stowed rice 
loaded on shipboard in February would be of 
the spring crop and as good as that loaded in 
March or April, it was held the seller could 
maintain no action against the buyer for re- 
fusing to accept the shipment. In this case 
Lord Blackburn said: ‘‘If the description 
of the article tendered is different in any re- 
spect, it is not the article bargained for, and 
the other party is not bound to take it. I 
think in this case that what the parties bar- 
gained for was rice, shipped at Madras or 
coast of Madras. Equally as good rice might 
have been shipped a little to the north or a 
little to the south of the coast of Madras (I 
do not know what the boundary is), and 
probably equally as good rice might have been 
shipped in February as in March, or equally 
as good rice might have been shipped in May 
as was shipped in April, and I dare say equally 
as good rice might have been put on board 





another ship as that which was put on board 
the Rajah of Cochin. But the parties have 
chosen, for reasons best known to themselves, 
to say: ‘We bargain to take rice, shipped 
in this particular region upon that particu- 
lar ship, at that particular time; and before 
the defendants can be compelled to take 
anything in fulfilament of that contract, it 
must be shown not merely that it is equally 
as good, but that it is the same article as 
they have bargained for, otherwise they are 
not bound to take it.’ In other words, the 
parties had made a contract containing cer- 
tain specifications, and as was said in this 
same case by Lord Chancellor Cairns: ‘The 
plaintiff, who sues upon that contract has not 
launched his case until he has shown that he 
has tendered that thing which has been con- 
tracted for, and if he is unable to show that, 
he cannot claim any damages for the nonful- 
fillment of the contract.’’’ 2 App. Cas., pp. 
467, 468. In cases like the above the ques- 
tion is an easy one and is generally one of law. 
Such were the cases of Reuter v. Sala, 4 C. 
P. D. 239; Houck v. Miller, 7 Q. B. D. 92; 
Norrington v. Wright, 115 U. S. 188; Filley 
v. Pope, 115 U. 8. 231. In these cases the 
act is clearly shown which gives the right to 
regard the contract as broken so as to put an 
end to it. A case recently decided by the 
Court of Appeals of Missouri presents an in- 
teresting situation which is ab'y handled by 
Judge Goode. It is the case of Boulware v. 
Crohn, 122 Mo. App. 571. The contract 
dated Sept. 24, 1903, was for the sale of 80 
acres of land. $500 in hand paid $2,780 on 
March 1, 1904; upon which date possession 
was to be given; property‘to be in as good 
order as upon date of contract, ordinary wear 
and tear excepted. An abstract was to be 
furnished within 30 days from the date of the 
contract. ‘Time was expressed as an essential 
element. There were 1500 apple trees on the 
place. Crohn swore that, during the winter 
he knew the rabbits were ruining the trees 
and took no steps to check the damage. Ex- 
pert witnesses swore it was customary to 
wrap apple trees and essential to do so to pro- 
tect them. The orchard was damaged by rab- 
bits to the amount of several hundred dollars. 
Crohn neglected to furnish plaintiff with an 
abstract of title until the latter part of Feb- 
ruary, 1904, and failed entirely to put the 
deed in escrow with the bank. On March 
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ist, he tendered the deed to piaintiff and de- 
manded the unpaid part of the purchase price, 
but plaintiff refused to go on with the sale. 
Boulware says that at the time of the tender 
of the deed he refused to accept, stating 
as the reason of his refusal that Crohn had 
not. complied with the contract. Crohn swore 
that the reason for his refusal assigned by 
Boulware was that the orchard had been dam- 
aged. Boulware instituted suit to recover 
$500 damages provided by the contract in 
ease of Crohn’s breach of contract; also five 
hundred dol.ars he had paid on the purchase 
price, The petition averred performance on 
plaintiff’s part and that defendant failed to 
perform; that he negligently permitted his 
live, stock to enter the orchard, trample, 
bruise and gnaw the fruit trees; failed to ex- 
ercise the proper care over the orchard, with 
the result that the rabbits and other natural 
enemies of the fruit trees gnawed, barked and 
wounded them so many of them died. That 
he allowed cattle and live stock in the garden 
to the destruction of the turf and lawn, and 
failed to furnish an abstract within 30 days 
of Sept. 29th, 1903. This case presented an 
issue of fact for a jury to decide, that is to 
say, were the facts such as to show an inten- 
tion on the part of the defendant not to be 
bound by the terms of the contract, and 
whether the defendant did or did not comply 
with that part of the agreement to furnish an 
abstract of title within thirty days of the mak- 
ing of it, certainly could not be relied upon by 
the plaintiff, for he did not deem it of enough 
importance to look up the abstract till the 
day had-arrived for full performance. A jury 
had a right to consider every circumstance 
which would tend to show an intention on the 
part of the defendant not to comply with his 
agreement and the failure to furnish the ab- 
stract was a circumstance only, since the 
plaintiffsown act showed that he did not rely on 
it. But this circumstance was admissible with 
others to show an intention not to be bound. 

We do not think, under the circumstances, 
that the failure to furnish the abstract within 
thirty days of the making of the contract 
would have been sufficient to have given rise 
to the right on the plaintiff's part to 
rescind, even though it was made a condition 
precedent by the terms of the contract. This 
failure might have been made the basis of a re- 
scission had the plaintiff taken advantage of it 





in time, and in this case, as he did not, he must 
have been deemed to have waived reliance 
upon that stipulation. But the fact that the de- 
fendant stood by and allowed the rabbits to 
ruin a valuable part of the thing agreed to be 
conveyed, to such an extent as to make the 
thing tendered on the part of the defendant as 
performance of the contract on his part to be 
performed, then there could be no question, 
but the evidence of such a fact would be suffi- 
cient for a jury to say, caused a total failure. 
The contract required the premises to be,in 
as good condition as when the contract was 
made, ordinary wear and tear excepted. 
Whether it was his duty to have complied 
with the ordinary precautions to prevent the 
orchard from being ruined was a question for 
a jury to decide, in view of the nature of the 
undertaking and the custom in regard to ways 
and means to prevent the destruction of fruit 
trees by rabbits. It is manifest from the evi- 
dence, that the defendant might have avoided 
such destruction as occurred, by a little ef- 
fort on his part, and that the nature of 
the undertaking required such effort. The 
defendant’s failure in this respect manifested 
an intention on his part, not to be bound by 
the terms of his contract. 
jury had a right to say that such conduet 
gave the plaintiff the right to regard the con- 
tract as wholly abandoned, and to our mind, 
the right to not only recover back the $500 
paid on the faith of the contract, hut also, 
the penalty, had he chosen to insist, on its re- 
covery. The breach was willful, for he says he 
knew the rabbits were ruining the trees, and 
did nothing to prevent them. The difference 
between Bowes v. Shand and the Crohn case 
is, that, it was manifest on the face of the 
pleadings, that the plaintiff had not launched 
his case till he had averred that he had per- 
formed the stipulations of the agreement as 
they were made. In the Crohn case the 
question was one for a jury to decide from all 
the surrounding circumstances. As to what 
conduct may be taken to manifest an inten- 
tion not to be bound by the terms of a con- 
tract must vary to a greater.or less extent in 
view of the nature of the contract and the 
nature of the breach, so that there is no hard 
and fast rule to be laid down by which, to say 
that such and.such a breach may be taken as 
giving the right to regard a contract as broken 
in toto. In our next article we will consider 
the breaches of contracts which do not give 
the right to regard them as abandoned. 
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NOTES OF IMPORTANT DECISIONS. 





N UISANCE—LIABILITY FOR SUFFERING PUB- 
LIC NUISANCE ON PRIVATE PREMISES.—It is not 
as generally known as it should be that the mere 
sufferance of a nuisance to exist on one’s prem- 
isés is as much of a crime as the actual creation 
and maintenance ofa nuisance. In the recent 
case of Southern Railway Co. v. Commonwealth, 
101 S. W. Rep. 882, the Court of Appeals of Ken- 
tucky held that where a railroad company quar- 
tered a band of laborers on its right of way, who 
destroyed the peace and quiet of the neighbor- 
hood, it may be convicted of having suffered and 
permitted a common nuisazce on its premises, 
and that the laborers were in its employ was im- 
material. 

The court,in an opinion by Chief Justice 
O’Rear, says: ‘‘Appellant was convicted under 
an indictment charging it with having suffered 
and permitted a common nuisance on its prem- 
ises. It allowed a band of 100 or 150 laborers, 
quartered in one of its work trains and occupying 
a side track on its railroad near Hempridge Sta- 
tion, to continue, for weeks, noisy, boisterous, 
and riotous conduct, shooting firearms on appel- 
lant’s premises, and near the station and public 
highway, so as to alarm the neighborhood and 
those having occasion to pass that way. These 
laborers were Greeks in appellant’s employ, 
and with its permission occupied a part of its 
right of way in the manner indicated. The fact 
that the laborers were in appellant’s employment 
did not affect the question. It would have been 
the same if the persons permitted to assemble on 
appellant’s premises were strangers. No one has 
the right to knowingly suffer or permit noisy, 
boisterous, and lawless crowds of people to assem- 
ble on his premises, so as to disturb the peace 
and quiet of the public. ‘To do so is to suffer a 
public nuisance on his premises.” 


INJUNCTIONS AGAINST STRIKES, 
BOYCOTTS AND SIMILAR UNLAW- 
FUL ACTS. 


1. Importance of Subject and Purpose of 


Paper.—The subject of injunctions as ap- 
plied to strikes, boycotts and other similar 


proceedings derives its importance from the, 


far reaching use of the writ in recent years, 
and the probability of the recurrence of a 
similar experience at our next commercial 
crisis. In the period from 1893 to 1897 in- 
clusive there were in the United States 5,973 
strikes, resulting in a loss to the exaployers 
of $37,633,528.' Employers were not slow 


4 Article by C. W. Hanger in U. &. 
Labor, Sept. 1904, p. 1097. 


Bulletin of 





to discover that in most cases a suit at law . 
for damages afforded no adequate remedy for 
their loss, and eagerly sought the protection 
of the chancery courts., The latter in turn 
recognized the fact that three elements con- 
tribute to make an action at law an extremely 
unsatisfactory remedy, first, the difliculty of 
estimating damages,” second, the necessity of 
a multiplicity of suits,> and third, the finan- 
cial irresponsibility of a large proportion of 
laboring men.‘ 

How quick the courts were to grant injunc- 
tive relief is shown by the following graphic 
statement as to the prevalence of the restrain- 
ing writ in 1894: ‘‘The Attorney General of 
the United States, in the exercise of its sov- 
ereignty as a nation, has sued out injunctions 
in nearly every large city west of the Alle- 
gheny Mountains. Injunction writs have 
covered the sides of cars, deputy marshals 
and federal soldiers bave patrolled the yards 
of railway termini, and chancery process has 
been executed by bullets and bayonets.” It 
is the two-fold purpose of this paper to point 
out, first, what rules, if any, the courts fol- 
low in the use of injunctions as applied to 
labor troubles, and, second, to consider 
briefly some of the principal objections to 
their views, attempting to discover in how far 
the criticisms are just. 

2. Close Relation of Law to Equity.—The 
employment of the writ of injunction to re- 
strain labor disturbances first manifested 
itself in England in 1868® and in the United 
States twenty years later’ though prior to, 
that, the law courts had frequently dealt with 
them in actions for damages*® and criminal 
prosecutions.” In studying the injunction 


2 Barr v. Essex Trades Council (N. J. 1894), 30 Atl. 
Rep. 881. BS 

3 Ibid: Blindell v. Hagan (1893), 56 Fed. Rep. 696; 
Coeur D’Alene, ete., Co. Miners’ Union (1892), 51 Fed. 
Rep. 260.1. 

4 Coeur D’Alene, ete., Co. v. Miners’ Union (1892), 51 
Fed. Rep. 260. 

* Paper by C.C. Allen, Report of American Bar 
Association (1894), p. 315. 

6 Springhead Spinning Co. v. Riley (1868), 6 L. R. 
Kq. 551. 

7 Sherry v. Perkins (1888), 107 Mass, 212, 17 N. E. 
Rep. 307. 

8 Walker v. Cronin (1888), 107 Mass. 555; Old Do- 
minion S. S. Co. v. McKenna (1887), 30 Fed. Rep. 48. 

® King v. Journeymen Tailors of Cambridge 
(1721), 8 Mod. 10, 1 Hawk. P. C., ch. 72, see. 2; 
Reg. v. Duffield (1851), 5 Cox C. C. 404; Reg 
v. Druitt (1867), 10 Cox C. C. 593; Statev. Ghd- 
den (1887), 55 Conn. 46; Crump v. Common- 
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cases, one soon becomes impressed by the 
utterances of judge after judge that in deal- 
ing with labor combinations equity closely 
follows the law. Before setting forth the 
rules of chancery on the subject, it is there- 
fore in order. briefly to summarize what the 
law in England and America was about the 
time the use of injunctions in this connection 
began to become common, as to the right of 
laborers to combine and employ the means 
customary to effectuate their objects. In so 
far as the courts had passed upon the ques- 
tions, the following is a fair statement of the 
law both in England and America at that 
time. 

3. The Law at Beginning of Injunction 
Period.—(a) Notwithstanding the earlier 
view that any combination to raise wages was 
a criminal conspiracy,'® workingmen now 
had a recognized riglt to combine to better 
their condition.'' (b) No action lay against 
them for ceasing work in order to secure con- 
cessions, either individually or collectively, '? 
provided no breach of contract was in- 
volved.'® (c¢) There was no_ prohibition, 
either civil or criminal, on inducing otbers to 
quit their employment, or, if not employed, 
to abstain from hiring themselves, provided 
there is no intimidation, molestation or ob- 
struction,!‘ their object is not primarily to 


wealth, 84 Va. ‘40; State v. Stewart, 59 Vt. 273; 
Reg. v. Bunn, 12 Cox C. C. 316; Reg. v. Hilbert, 13 
Cox C. C. 82; Reg. v. Bauld, 18 Cox C. C. 282. 

” King v. Journeymen Tailors of Cambridge 
(1721), 8 Mod. 10, citing The Tub Women vy. The 
Brewers of London (not reported); Rex v. Mawbey 
(1796), 6 Term. R. 619, 636, 1 Hawk. P. C., ch. 72, sec. 
2; 2Jacob’s Law Dictionary (1811), 230; Stat. 2&3 
Edw. VI. ch. 15 (1549). List of statutes on subject 
prior to 1824, see 5 Geo. 4, ch. 95 (1824). For account 
of labor legislation in England during nineteenth 
century, see Bulletin of U, S.“Dept. of Labor, Noy. 
1899. 

 England—Stat. 22 Vict., ch. 34 (L. J. 1859, p. 386); 
Stat. 34 & 35 Vict., ch. 31; Stat. 38 & 39 Vict., ch. 86; 
Reg. v. Rowlands (1851), 5 Cox C.C. 460; Reg. v. 
Druitt (1867), 16 L. T. (N. S.) 855; United States— 
Comm. v. Hunt (1842), 4 Mete. (Mass.) 111; United 
States v. Kane (1885), 23 Fed. Rep. 748; Zn re Doo- 
little (1885). 28 Fed. Rep. 544; Jn re Higgins (1886), 
27 Fed. Rep. 444. 

2 England—Reg. v. Druitt (1867), 16 L. T. (N.S.) 
855. United States—United States v. Kane (1885), 23 
ed. Rep. 748; In re Doolittle (1885), 23 Fed. Rep. 
544; Inve Higgins (1886), 27 Fed Rep. 443, 445. 

13 Stat. 22 Vict., ch. 34; Comm. v. Hunt (1842), 4 
Mete. 111, 

M4 Stat. 5 Geo. 4, ch. 129; Reg. v. Rowlands, 5 Cox. 
c. C. 460; Rex v. Shepherd, 11 Cox C. C. 325; Sherry 
vy. Perkins, 147 Mass. 212. Under English Act of 1875, 
however, “picketing,” consisting merely ofa patrol 





injure some other person,!* and they are not 
inducing a breach of contract.'® (d) The 
old common law civil liability of .a workman 
who broke his own contract, to be sued for 
damages, of course remained unchanged, and 
the rule that one who entices away a servant 
under contract is liable in damages!’ also 
remained unaltered. 

How closely equity has followed the law in 


| dealing with labor problems will appear in 


what follows. 

4. Injunctions to Restrain Strikes—(A) 
General Rule.—As a rule courts of equity 
have not considered it within their duty to 
enjoin mere voluntary cessations of work 
having as their purpose the secur- 
ing of better terms of employment, either 
by an individual or a_ collection of 
individuals. Justice Harlan writes as fol- 
lows: ‘‘But the vital question remains 
whether a court of equity will, under any cir- 
cumstances, by injunction, prevent one indi- 
vidual from quitting the personal service of 
another’ An affirmative answer to this ques- 
tion is not, we think, justified by any 
authority to which our attention has been 
called or of which we are aware. It would be 
an invasion of one’s natural liberty to compel 
him to work for or to remain in the personal 
service of another. One who is placed under 
such constraint is in a condition of involuntary 
servitude,—a condition which the supreme 
law of the land declares shall not exist 
within the United States, or in any place sub- 
ject to their jurisdiction. The rule, we 
think, is without exception that equity will 
not compel the actual, affirmative performance 
by an employee of merely personal services, 
any more than it will compel an employer to 
retain in his personal service one who, no 
matter for what cause is not acceptable to 
him. Relief of that character kas always 
been regarded as impracticable.’’!§ 


with peaceable persuasion not to work for 
Lyons & Sons y. Wilk- 


coupled 
another has been held illegal. 
ins (1899), 1 Ch. 255. 

1 State v. Glidden, 55 Conn. 460 (semble); Walker 
v. Cronin, 107 Mass. 155; Carew v. Rutherford, 106 
Mass. 1; Lumley v. Gye (semble) 2E. & B. 216, and 
remarks in Allen v. Flood, 78 L. J. Q. B. 119, as to the 
previous condition of the law. 

16 Stat. 22 Vict., ch. 34; Lumley v. Gye, 2 E. & B. 
216; Rex y. Duffield, 5 Cox. C. C. 404. 

17 See Lumley v. Gye, 2 El. & Bl. 216: Hambleton v. 
Veere, 2 Saund. 169. See cases cited in 16 Am. & Eng. 
Ency. 1109. 


18 Arthur vy. Oakes, 63 Fed. Rep. 310, 317. See also 
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(a) An Apparent, Though Not Real Ex- 
ception to the Rule.—While equity will not 
enjoin a combined cessation from work, it has 
been held by the federal courts that an order 
may be issued, which while recognizing the 
right of workmen to quit, nevertheless com- 
mands them to carry out their duties as long 
as they choose to remain within their employ- 
ment,!® and restrains any person from 
ordering or persuading them to fail to do 
so.2" It is to be noted, however, that these 
decisions are al] based on the fact that either 
interstate commerce or the carriage of mails 
was affected by the refusal of employees to 
carry out all their duties. It is not settled 
whether the same principle would be ex- 
tended to all cases of private contract 
relations. 

(B) Importance of Purpose of Strike— 
(a) General Rule.—While the courts in gen- 
eral have refused to consider a strike} per se 
enjoinable, the very decision which lays down 
the rule to that effect, expressly sustains an 
injunction from?! combining and conspir- 
ing to quit with or without notice, the service 
of certain receivers, with the object and intent 
of crippling the property in their custody or 
embarrassing the operation of the rail- 
road.?? 

In another case** the court, while recog- 
nizing the right to strike for improvement in 
terms of employment of the strikers, charac- 
terizes as highly illegal a strike inaugurated 
for the purpose of obstructing the operation 
of the employer’s road, and compelling him 
to break his contract with the Pullman car 


‘Toledo, etc., Ry. Co. v. Penn., ete., Co., 54 Fed. Rep. 
730, 740 and authorities cited. Also Fry, Specif. Perf. 
(3d Am. Ed.), 87-91. 

18 Southern Cai. Ry. Co. v. Rutherford (1894), 62 
Fed. Rep. 796; Toledo, ete., Ry. Co. v. Penn. Co. 
(1898), 54 Fed. Rep. 746. Employees cannot evade 
this principle by mere temporary stoppage of work, 
followed by aresumption of duties when orders ob- 
jectionable to them had been withdrawn. (Ibid). 

2 Toledo, etc., Ry. Co. v. Penn. Co. (1893), 54 Fed. 
Rep. 780; Zn re Debs (1895), 158 U. S. 564. 

2! Arthur v. Oakes, 63 Fed. Rep. 310, 319. 

*2 The court says (Jbid, p. 322): “An intent upon 
the part of a single person to injure the rights of 
others or of the public is not in itself a wrong of which 
the law will take cognizance, unless some injurious 
act be done in execution of the unlawful intent. But 
a combination of two or more persons with such in- 
tent, and under circumstances that give them when 
so combined a power to do an injury they would not 
possess as individuals acting singly, bas always been 
recognized as in itself wrongful and illegal.” 

2} Thomas v. Cincinnati, ete., Co., 62 Fed. Rep. 805. 





company. Says the court: ‘‘All the em- 
ployees had the right to quit their employ- 
ment but they had no right to combine to 
quit in order thereby to compel their employer 
to withdraw from a mutually profitable rela- 
tion with a third person for the purpose of in- 
juring that third person, when the relation 
thus sought to be broken had no effect what- 
ever on the character or reward of their 
service. It is the motive for quitting, and 
the end sought thereby, that make the injury 
inflicted unlawfu!, and the combination by 
which it is effected an unlawful con- 
spiracy.’’? 4 

It is of course true that in every strike 
there is a purpose to injure the em- 
ployer, even though the further desire to 
secure better terms of employment aiso 
exists. It is not, therefore, correct to say 
that wherever there is a purpose to injure an- 
other, equity will enjoin. The carrying out 
of that purpose may be entirely justified by 
the fact that it is necessary in order to 
secure betterment in the terms of employ- 
ment of the strikers themselves, and the 
courts will not enjoin an attempt to secure by 
a strike higher wages or less hours on the 
grounds that the strikers have adopted that 
method of enforcing their demands, knowing 
that it will injure the employer if the desired 
concessions are not granted. Where, how- 
ever, the strikers are not attempting to bring 
about improvement in their own terms of 
employment, but are merely seeking to injure 
another person, (either their employer,?*® or 
a third party, as in the case of Thomas v. 
Cincinnati, etc., Ry.,?° where they threatened 
to strike if the use of cars manufactured by a 
third party was not discontinued by their 
employer), their design to injure him-is not 
justified and the carrying out of that purpose 
may be enjoined. 

(b) Application to Sherman Anti-Trust 
Law.—The attempt was early made to apply 
the Sherman Anti-Trust law of 1890,?7 to 
combinations of workmen effecting their ob- 
jects by means of strikes. There seems to be | 
little question but that the act in question 
when enacted had as its sole object the 
crushing of capitalistic combinations,?*® and 

24 [bid., p. 818. 

2 Arthur v. Oakes (1894), 63 Fed. Rep. 310, supra. 

2% Supra. 


% Act of July 2, 1890, 26 Stat. L. 209. 
28 U. S. v. Cassidy (1895), 67 Fed. Rep. 698. 
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so it was held in one of the first cases in 
which the point was raised.?° A contrary 
decision®® extending its operation to labor 
combinations has, however, been consistently 
followed.*! The construction of this act 
does not operate to make every strike enjoin- 
able by suit instituted by the government, but 
merely to place in the hands of the govern- 
ment the power to restrain [those which are 
organized primarily for the purpose of re- 
straining interstate trade or commerce. Thus, 
in a leading case** the court, while dis- 
tinctly laying down as law that a peaceable 
strike is not actionable and that the organiza- 
tion of such a strike is not enjoinable,** even 
though it ‘‘much impeded the operation of the 
road under the order of the court,’’ holds 
that the organization of one which was to 
carry out an express purpose ‘‘to paralyze the 
interstate commerce of this country’? comes 
within the prohibition of the statute.* 4 

(c) Application to Receiver Cases.— 
The numerous cases*® in which injunctions 
have heen granted to restrain interference 
with property in the hands of a receiver by 
means of a strike, are also based on the pur- 
pose for which the strike is called. Thus, in 
a leading case,** that part of a decision of 
the lower court enjoining persons from com- 
bining to strike with intent to injure the 


property in the possession of the receiver is: 


affirmed, while the part enjoining them from 
quitting so as to injure the same property, 
without regard to their motive, is reversed. 
5. Injunctions to Restrain the Inducement 
of Other Laborers to Leave.—(A) General 
Rule.—The mere cessation of work by a body 
of discontented laborers is not always suffi- 
cient to secure the desired concessions. It 
is often necessary that enough other work- 
men be induced to withdraw along. with the 
discontented ones seriously to impede the 
employer’s business. The law courts of 


2% U.S. vy. Patterson (1893), 55 Fed. Rep. 605. 

%*® U.S. v. Workingmen’s, ete., Council (18938), 54 
Fed. Rep. 995. 

3tU. S. v. Workingmen’s, ete., Council, 57 Fed. 
Rep. 85. 

32 In ve Phelan (1864), 62 Fed. Rep. 803. 

%8 Ibid., p. 817. 

‘4 To same effect, U. S. v. Elliott (1894), 62 Fed. 
Rep. 801; U. S. v. Agler (1894), 62 Fed. Rep. 824; U. 
S. v. Cassidy (1895), 67 Fed. Rep. 698. 

8% U.S. v. Kane, 23 Fed. Rep. 748; Jn re Wabash, 
24 Fed. Rep. 217; Jn re Higgins, 27 Fed. Rep. 443; 
Thomas v. Cincinnati, etc., Ry., 62 Fed. Rep. 803. 

% Arthur v. Oakes (1894), 63 Fed. Rep. 310. 





neither England nor America have consid- 
ered it actionable to induce by peaceable 
means the voluntary withdrawal of laborers, 
provided no breach of contract is involved.** 
Equity has followed a similar rule. Peave- 
able persuasion to quit work or to discharge 
laborers is not enjoinable**® but coercion and 
intimidation®® are uniformly held to be 
proper subjects of equitable restraint.‘ ° 

(B) Importance of Motive of Inciter—(a) 
General Rule.—Just as the motive of the 
striker himself has been scrutinized by the 
courts in determining whether his acts were 
proper subjects of injunction, so the purpose 
of those who induce a cessation of work has 
had no small influence on the decision of the 
cases presented. In a leading federal case,‘! 
the court while not denying the right to call 
the strike to secure an improvement in the 
terms of employment of the strikers, pun- 
ished for contempt one who had disobeyed an 
injunction from ‘‘either as an individual or in 
combination with others, inciting, encourag- 
ing, ordering or in any other manner causing 
the employees of the receiver to leave his em- 
ploy, with intent to obstruct the operation of 
his road, and thereby to compel him not to 
fulfill his contract and carry Pullman 
cars.’’*? 

(b) Application in Receiver Cases.—Simi- 
larly, the instigation of strikes for the pur- 
pose of interfering with the operation of a 


” Supra. 

38 Richter v. Tailors’ Union (1890), 24 Wkly. L. 
B. 189; U.S. v. Kane (1885), 23 Fed. Rep. 748; Har- 
vester Co. v. Meinhart (1895), 24 Hun (N. Y.), 489; 
Rogers v. Evarts, 17 N. Y. Supp. 264; Reynolds vy. 
Everett (1894), 144 N. Y. 189. 

» 39 Note as to what intimidation is. 

4 Davis v. Zimmerman (1895), 36 N. Y. Supp. 308: 
Union, ete., Co. v. Ruef (1902), 120 Fed. Rep. 102; 
Allis Chalmers Co. v. Reliable Lodge (1901), 111 Fed. 
Rep. 264; Southern Ry. v. Mach., ete., Union (1901), 
111 Fed. Rep. 49; O’Neil vy. Behanna (1897), 182 Pa. 
236. 

41 Thomas vy. Cincinnati, ete., Ry. Co., 62 Fed. Rep. 
803. 

42 See also Arthur v. Oakes (1894), 63 Fed. Rep. 310, 
in which an injunction was granted to restrain a con- 
spiracy to injure another by a strike. See also Quinn 
v. Leathem (1901), L. R. A. C. 495; In re Higgins 
(1886), 27 Fed. Rep. 448. See, for cases of injune- 
tion against wilful interference with interstate come 
merece, Jnre Phelan (1894), 62 Fed. Rep. 803; U. S. v. 
Elliott (1894) ,162 Fed. Rep.801; U.S. v. Agler (1894), 62 
Fed. Rep. 824; U. S. v. Cassidy (1895), 67 Fed. Rep. 698. 
Injunction granted to restrain calling of a strike 
not directly connected with the welfare of the strikers, 
in securing which grave public injury will come 
about. U.S. vy. Debs, 64 Fed. Rep. 724. 
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railroad in the hands of a receiver has been 
held to be contempt of court, the receiver be- 
ing a court officer, 4* may be enjoined** 
or punished equally in ordinary contempt 
proceedings. * ® 

(c) The English Rule.—A_ notable de- 
cision was handed down in the House of 
Lords in 1898,4® to the effect that one who 
induces the discharge of another by telling his 
employer that if he is not discharged, the 
employer’s other workmen will quit, is not 
liable in damages to the laborer so discharged, 
though his motive may have been bad, and 
his act designed to injure the person dis- 
charged. 

This decision was supposed by many to 
revolutionize English law on the subject, and 
to stand for the doctrine that the motive of 
an act has nothing to do with its legality. 
Consequently, three years later when, in the 
carrying out of a design to injure the plainiff, 
the defendants induced his customer to with- 
draw his patronage under threat of having his 
own employees called out, the defendants de- 
nied their liability*’ because their act was 
not per se unlawful, and_under the principle of 
the case of Allen v. Flood,** the motive be- 
hind the act was of no importance. The 
court, however, after deciding that Allen v. 
Flood stands merely for the proposition that 
an act if legal, is not made illegal because of 
its motive, held that a conspiracy to injure 
another, resulting in damage, does give rise 
to civil liability. Lord Shand expressly holds 
that. a combination of persons having as its 

Inve Phelan (1894), 62 Fed. Rep. 803; Farmers, 
etc., Co. v. Northern, ete., Ry. (1894), 60 Fed. Rep. 
803; Arthur v. Oakes (1894), 63 Fed. Rep. 310. 
U. s. v. Kane (1885), 23 Fed. Rep. 748; Inre Wa- 
bash R. Co. (1885), 24 Fed. Rep. 217; Inve Higgins, 
27 Fed. Rep. 444. 

44 In re Phelan (1894) , 62 Fed. Rep. 808; Farmers, 
ete., Co. v. Northern, ete., Ry. (1894), 60 Fed. Rep. 
803; Arthur v. Oakes (1894), 63 Fed. Rep. 310. 

45 U.S. v. Kane (1885), 28 Fed. Rep. 648; In re Wa- 
bash R. Co. (1885), 24 Fed. Rep. 217; Jn re Higgins, 27 
Fed. Rep. 444. These cases establish the proposition 
that injunctions in case of injury to property in hands 
of receiver are not necessary, the party being as much 
in contempt of court without as with an injunction, 
yet the courts constantly issue them notwithstanding. 
See case of Beers v. Wabash Ry., 34 Fed. Rep. 
244, in which the union had rescinded its order of a 
strike before the case came up for hearing, and al- 
though the court refused the injunction, the bill was 
left ‘ton file for further action, should there be occa- 
sion for it.” 

46 Allen v. Flood (1898), L. R. A. C. 1. 

47 Quinn v. Leathem (1901), L. R. A.C. 495. 

Supra. 





purpose ‘‘to injure the plaintiff in his trade, 
as distinguished from the intention of legiti- 
mately advancing their own interests’’is ac- 
tionable. 

While the exact point has not been pre- 
sented in English chancery courts, a com- 
paratively recent federal decision holds what 
would likely be held in England after the case 
of Quinn v. Leathem,‘® that equity will re- 
strain ‘‘a combination which is formed to in- 
duce employees who are not dissatisfied with 
the terms of their employment to strike for 
the purpose of inflicting injury and damage 
upon the employers.®°° 

(C) Rule as to Enticement of Servant 
Under Contract.—It has heen held that an 
employer may maintain an action for dam- 
ages against one who entices away a servant ' 
under contract with him.®! It would seem 
then that if the complainant could establish 
the fact that legal relief would be inadequate, 
he should be allowed to enjoin even peaceable 
persuasion to break such a contract, and in so 
far as the question has been passed upon this 
rule is followed,°? a Pennsylvania case going 
so far as to enjoin an effort to persuade em- 
ployees to join a union, they being under con- 
tract with their employer not to do so.58 

6. Injunctions to Restrain Inducement of 
Others Not to Take Employment.—(A) Gen- 
eral Rule.—Not only is it necessary that the 
withdrawal or discharge of enough fellow 
laborers to injure the employer’s business be 
induced, but he must not be permitted to fill 
the vacancies with non-sympathizers. Here, 
again, equity has followed the law, and, while 
not objecting to peaceable persuasion, re- 
strains coercion and intimidation. In the 
first English case on the subject this rule is 
followed,*‘ the court enjoining the defendants 
from giving notice to workmen by means of 
placards not to hire out to plaintiffs, on the 
ground that while every man is free to induce 
others by persuasion to enter into combina- 


49 Supra. 

50 U. S. v. Haggerty (1902), 116 Fed. Rep. 510, 
515. 

51 Lumley v. Gye, 2 El. & BI. 216. See cases cited in 
16 Am. & Eng. Ency.1109. 

52 Southern Ry. Co. v. Machinists, etc., Union (1901) 
111 Fed. Kep. 49; Vegelahn v. Guntner (1896), 44 N. 
E. Rep. 1077, 167 Mass. 92. 

53 Flaccus v. Smith (1901), 199 Pa. St. 128, 48 Atl. 
Rep. 894. ; 

54 Springhead Spinning Co. vy. Riley (1868), 6 L. R. 
Eq. 55. 
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tion to uphold prices, yet he will not be up- 
held iu the use of intimidation. Similarly, in 
the first authoritative American case,°* the 
defendants were enjoined from intimidating 
persons by means of a threatening banner, 
from entering the employ of the plaintiff. In- 
terference by threats and epithets,’ * violence 
to overcome which police assistance was neces- 
sary,°’ riotously congregating in front of the 
employer’s place of business for the purpose 
of coercing others from hiring out,°* a patrol 
organized for purpose of conflict,®’ have all 
been enjoined because of the element of force 
involved. °° 

(b) Influence of Motive of Inciter.— While 
there seem to be no cases directly in point, it 
would appear from the case of Quinn v. Lea- 
them®! and United States v. Haggerty®? that 
if the motive of those who persuade others not 
to hire to a third party is merely to injure 
such third party, such persuasion should be 
enjoined. It is conceded, however, that 
under the holding in Allen v. Flood,®* the 
decision of this case is doubtful. 

7. Injunctions Against Boycotts.—(A) Gen- 
eral Rule.—It is as important to the employer 
that he be able to sell his products, as it is to 
be able to hire workmen to produce them, 
consequently if he is deprived of a market for 
his goods he can in many cases be forced to 
terms almost as quickly as if he were de- 
prived of workmen. Realizing this fact, labor 
leaders have employed the boycott side by 
side with the strike. What the attitude of the 
courts has been, as to this method of making 
their demands effective, follows. 

(a) As to Personal Withdrawal.—Just as 
laborers have the right to strike in combina- 

55 Sherry v. Perkins (1888), 147 Mass. 212, 17 N. E. 
Rep. 307. 

56 Wick China Co. v. Brown, 1€4 Pa. 449, 30 Atl. 
Rep. 261. 

57 Blindell v. Hagan (1893), 56 Fed. Rep. 696. 

58 Steel & Wire Co. v. Murray (1897), 80 Fed. Rep. 
811. 

9 Steel & Wire Co. v. Union (1898), 90 Fed. Rep. 608. 

60 See also Otis Steel Co. v. Local Union, ete. (1901), 
110 Fed. Rep. 698; Allis Chalmers Co. v. Reliable 
Lodge (1901), 111 Fed. Rep. 264; Southern Ry. Co. v. 
Machinists Local Union (1901), 111 Fed. Rep. 49; 
Franklin Union, ete. v. People (1906), 220 Ll. 355, L. 
R. A. (N.S.), 1001. See also Elder v. Whitesides (1896), 
72 Fed. Rep. 724; Murdock vy. Walker (18938), 152 Pa. 
595; Ry. Co. vy. Bailey (1893), 1 Fed. Rep. 494; Un- 
derhill v. Murpby (1904), 117 Ky. 640,4 A. & E. Ann. 
Cas. 780. 

61 Supra. 

62 Supra. 

6 Supra. 





tion, so they should be conceded the right to 
withdraw their own patronage ina body. It 
is therefore submitted that no court should 
enjoin a withdrawal of their own patronage 
by any number of persons, and so far as the 
cases go, none hold otherwise. °4 

(b) As to Influencing Others—(x) Lack 
of Adequate Legal Remedy.—The kind of 
boycott, however, which extends to others 
besides the laborers themselves presents a 
different proposition. Even here, however, 
it is to be noted that before the complainant 
will be awarded an injunction he must show 
lack of adequate remedy at law. Thus, an 
injunction against the continuance of a boy- 
cott was refused, where in ten months pre- 
vious there had been but a single act of 
trespass, and the publication of a notice that 
the union had withdrawn from complainant’s 
shop, coupled with a threat of ‘war to the 
knife’’ had resulted in the loss of but three 
customers, the ground of refusal being the 
lack of any likelihood of irreparable injury. °° 

(y) Influence of Intimidatory Methods.— 
As applied to the kind of boycott in which 
third parties are induced to sever business re- 
lations with a given person, the principle that 
while fair persuasive methods are permissible, 
nothing in the nature of threats or intimida- 
tion will be countenanced, has been applied 
by the courts just as in the case of the strike. 
They have, however, steadily seen fit to 
classify almost any kind of a boycott as hav- 
ing within itself intimidatory elements, con- 
sequently it has become almost, in fact if not 
in words, a rule that an attempt to secure 
concessions from an employer, by inducing 
other persons to withdraw their patronage 
from him in case the concessions are not 
granted, is illegal, and if an action at law will 
not afford an adequate remedy, equity will 
enjoin. ® ® 

64 This doctrine is adhered toin principle in Bobn 
Mfg. Co. v. Hollis, 54 Minn. 223, where the right of an 
association of lumber dealers to withdraw their pat- 
ronage from a hostile wholesaler was upheld. ee 
also Cote v. Murphy, 159 Pa. 420. 

6 Longshore Prtg. Co. vy. Howell (Oreg. 1894), 28 L. 
R. A. 464. See also Francis v. Flinn, 118 U. S. 385. 

66 Thus, an injunction issued to restrain the defend 
ant from threatening customers of the plaintiff, that 
if they do not cease buying goods from the plaintiff, 
they themselves will be listed for boycott by other 
vnion men (Sinsheimer v. U. G. Workers (1893), 26N. 
Y. Supp. 152) ; another issued to restrain an organiza- 


tion of labor unions from urging its members and the 
publie not to buy plaintiffs newspaper, advertise in it, 
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While the tendency of the courts is decid- 
edly toward holding that, providing there is 
no adequate legal remedy, all attempts to in- 
duce others to cease patronizing a certain 
person can be enjoined,on the ground that such 
attempts are per se intimidatory, a compara- 
tively recent Missouri decision®’ recognizes 
that where, as a matter of fact, the attempts 
do not amount to threats, a court of equity 
is without power to enjoin requests to with- 
draw patronage. The court basés its holding 
on the constitutional provision in Missouri 
that ‘‘every person shall be free to say, write 
or publish whatever he will on any subject, 
being responsible for all abuse of that 
liberty.’’®§ ‘The same point was raised in a 
Michigan case*®’ a few years before, and the 
court held that while a mere libel cannot be 
enjoined,’® yet where the means used are 
threatening in their nature and naturally tend 
to overcome by fear of loss of property the 
will of uthers an injunction will be granted in 
the absence of adequate legal remedy. 

The theory of the courts as to the applica- 
tions of injunctions to boycotts may then, be 
summed up as follows: An association of 
persons may agree among themselves to with- 
draw their own patronage from a given indi- 
vidual, and may by means other than threats 
induce other persons to do the same, but if 


any means are employed which are designed 


to overcome the will of those other persons by 


or trade with those who do (Barr v. Essex Trades 
Council (N. J. 1894), 30 Atl Rep. 881); another 
to restrain the issuance of circulars to workingmen 
merchants and newspaper dealers requesting a boy- 
cott under threat of being considered an enemy of or- 
ganized labor in case the request is not complied with 
(Casey v. Cincinnati Typo. Unien (1891), 45 Fed. Rep. 
135. 'To the same effect see Oxley Stave Co. v. Coopers’ 
Union, 72 Fed. Rep. 695), another, to restrain the cir- 
culation of any statements that the hats made by com- 
plainants are ‘‘unfair,” and should be boycotted 
(Loewe v. Cal. ete. of Labor (1905), 189 Fed. Rep. 71); 
another, to restrain the publication by a labor union 
of notices as follows, ‘‘Organized Labor and Friends! 
Don’t drink scab beer;” then naming certain brands 
as being “unfair,” followed up by an admonition to 
‘‘Guard your health by refusing to drink unfair beer.” 
Seattle, etc. Co. v. Hansen (1905), 144 Fed. Rep. 1011. 

% Marx & Haas Jeans Clothing Co. vy. Watson, 
(1902), 168 Mo. 183. 

*8 Const. of Mo., Art. 2, See. 14. 

69 Beck v. Ry. ete. Union, 118 Mich. 497. Also see 
Hamilton Brown Shoe Co. v. Saxey, 181 Mo. 212. 

Also see Coeur D'Alene, ete. Co. v. Miners’ Union 
(1892), 51 Fed. Rep. 260; Richter v. Tailors’ Union 
(1890), 24 Wkly. L. B. 189. See also Mayers v. Jour- 
neymen Stone Cutters Ass’n (1890), 20 Atl. Rep. 492. 





threats, such means will be enjoined if no 
adequate legal remedy exists. 

(B) Influence of Motive.—Though no cases 
are expressly in point, it would seem that the 
same rule as to the purpose of those who in- 
duce withdrawal of patronage should apply 
here as in case of the strike.7! 

8. Criticisms of the Courts.—During the 
period at which injunctions were issued with 
greatest frequency (1894-7) much magazine 
and newspaper criticism of so-called ‘‘govern- 
ment by injunction’’ was indulged in.7? 

The principal objections to the widespread 
use of injunctions were, briefly: (1) That 
trial by jury in criminal cases is intérfered 
with. (2) That persons not parties to the 
bill are bound by the decree. (3) That 
equity has gone beyond the protection of 
property rights and assumed _ executive 
powers. 

How well founded these complaints of usur- 
pation are, it will be attempted briefly to 
point out. 

(A) Infringement of Jury Trial.—As to 
the charge that the right of jury trial is being 
infringed. While it is true that equity has 
not for hundreds of years been invoked to 
prevent crimes as such, yet it is also true 
that from early times it has not been 
doubted but that a court will interfere to pre- 
vent criminal] acts if they lead to the destruc- 
tion of property. The principle is that merely 
because such acts happen to be crimes, the 
ecurt should not be deprived of its jurisdic- 
tion.7® Thus, in an early case? Lord Eldon 
says: ‘*The publication of a libel is a crime; 
and I have no jurisdiction to prevent the com- 
mission of crimes. The question will be 
whether the bill has stated facts of which the 
court can take notice, as a case of civil prop- 
erty, which it is bound to protect.’’ An injune- 
tion against a public nuisance has _ been 
granted in numerous cases,’® though a 
remedy exists by indictment. 7 *® 


l Supra. : 

7 See article of E. J. Stimson in Pol. Sei. Quar., 
June, 1895, 

73 See Emperor of Austria v. Day (1861),3 De Gex, 
F. & J. 217. 

74 Gee v. Pritchard (1818), 2 Swans, 313. 

7 Atty. Genl. v. Forbes (18386), 2 Myl. & C. 123; 
Box v. Allen, 1 Dick, 49; Atty. Genl. v. Johnson, 2 
Wils. C. C. 87; High on Injunctions, p. 519, and list of 
cases. 

7621 Am. & Eng. Ency. of Law, 711, and cases 
cited. 
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In so far, then, as courts of equity in re- 
cent years have interested themselves in the 
preservation of property rights, they have 
deprived the wrongdoers of no inherent rights 
in enjoining the commission of the acts 
threatened,’* though they do happen to be 
crimes. 7§ 

(B) Disregard of Parties to the Bill.—The 
second general charge made is that the courts 
have gone beyond all precedent by extending 
the application of their writs to persons not 
parties to the bill, and have rendered thous- 
ands of persons liable for contempt who had 
no chance to appear and defend the action. 
The Debs case is pointed to as an example of 
this unwarranted tyranny of the courts. In 
that case,’* Debs and three others, together 
with all persons combining and conspiring 
with them, and all other persons whomsoever, 
were enjoined. 

It is true that there was never any gener- 
ally recognized principle that persons not 
made parties to injunction suits might be pun- 
ished for contempt in violating the terms of 
the injunction.*° It was early held, to be 
sure, that if the writ is directed to the de- 
fendant alone, and his servant with knowl- 
edge of that fact, commits the acts prohibited, 
he may be committed for contempt, though 
he is not technically guilty of a breach of the 
injunction.*' Similarly, if the writ be 
directed to defendant, his agents and em- 
ployees, it is binding on the attorney of the 


7 Tothe objection that the défendant should not 
be enjoined because his acts amount to a crime, the 
court in a leading Missouri case returns the sharp 
answer that to sustain such a doctrine would be vir- 
tually to say the constitution guarantees to every man 
the right to commit crime so that he may enjoy the 
right of trial by jury. Hamilton Brown Shoe Co. v. 
Saxey (1895), 131 Mo. 212. 

™® Notwithstanding that this is historically true, 
there has grown up over a considerable portion of the 
country, largely from the memory of the period when 
injunctions, followed by contempt proceedings for 
their violation, were every day occurrences, a convic- 
tion that for every offense the offender should have a 
right of jury trial, and it is interesting to note that in 
the constitution recently voted upon by the citizens 
of the new state of Oklahoma, there is a provision that 
all trials for contempt of court shall be tried by jury. 
(Kansas City Times, March 16, 1907.) 

™ In re Debs, 158 U. S. 564. 

© Barthe v. Larquie (1890), 42 La. Ann. 131, 7 So. 
Rep. 80); Boyd v. State (1886), 19 Neb. 128, 26 N. W. 
Rep. 925: Sickles v. Bordon (1857), 4 ;Blatchf. 14, 
semble. See also Oxley Stave Co. v. Coopers,’ ete.. 
Union (1890), 72 Fed. Rep. 695. 

sl Wellesley v. Mornington (1848), 11 Beay. 181. 








defendant having notice.*? Beyond the ex- 
ception of agents and servants with notice the 
rule seems to have been that only parties to 
the record were bound. §* 

From the above it is plain that the language 
of the court in cases similar to the Debs case 
suggests a vast departure from the old rule. 
It is to be noted, however, that in the Debs 
ease the supreme court did not pass upon the 
validity of the portion of the order supposed 
to conflict with the settled rule, and that the 
final decision in that case is not authority for 
the proposition that persons not parties to the 
record and not servants or agents thereof are 
.bound by the decree. Ina case decided in 
1896,°* the U. S. Supreme Court does make 
the broad assertion that ‘‘to render a person 
amenable to the suit in which the injunction 
was issued, it is neither necessary that he 
should have been a party to the suit in which 
the injunction was issued, nor to have been 
actually served with a copy of it, so long as 
he appears to have had actual notice.’’ The 
facts of the case, however, do not necessitate 
such a broad statement, for the one alleged to 
be in contempt was a servant of the defendant 
in the injunction suit, and the writ was 
directed to its agents, servants and em- 
ployees. 

The facts of the contempt cases will not be 
found to justify the conclusion that there has 
been a radical departure from the old rule, 
though frequent dicta and loosely worded de- 
crees of the courts may lead to a contrary 
impression. ‘The decisions themselves may 
in general be harmonized with the general rule 
on one of three grounds. 

(a) That the violator of the injunction was 
an agent or servant of a party to the record, 
with notice of the writ.** 

(b) That the court was exercising its power 
of punishing a willful obstruction to the car- 
rying out of its orders.*® on the same prin- 
ciple that permits it to punish him who 
procures the arrest of a party to a cause,®? 
or his witnesses*§ during a trial. The courts 


“ Wimpy v. Phinzy (1881), 68 Ga. 188. 
838 1 Beach on Injunctions, 279. 
% Ex parte Lennon (1896), 166 U.S. 548. 


% Toledo, ete., Ry. v. Penn., ete., Co.,54 Fed. Rep. 
746. 
86 H[uttig, ete., Co. vy. Fuelle (1906), 143 Fed. Rep. 


36%. 
* Rex vy. Hall (1885), 2 Bi. Rep. 1110. 
s® In re Healy (1881), 538 Vt. 694: Commonwealth vy. 
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recognize a vital distinction between this kind 
of contempt, and that of a party to the 
suit,** who refuses to obey, and while it is not 
proper to hold one not a party to an injunc- 
tion suit, guilty of contempt for violating it, 
circumstances may exist which make it en- 
tirely proper that he be held liable for 
‘‘ohstructionary’’ contempt.’® 

(c) That the violator of the injunction was 
interfering with property in the possession of 
an oflicer of the court, ordinarily a receiver,’ ! 
in which case, independently of injunetions it 
has been uniformly held from an early date 
that a court has the power to punish for 
contempt. ? ? 


(C) Have Gone Beyond Property Rights. —. 


The Debs decision®* gave rise to the wide- 
spread criticism that courts of equity had 
gone beyond their valid jurisdiction over pro- 
tection of property rights and had ventured 
into a domain where property rights are not 
the prime consideration, but rather the en- 
forcement of the criminal law. To quote 
from an eminent writer of that date: ‘‘It 
makes the courts no longer judicial, but a 
part (and it bids fair to be a most important 
part) of the executive branch of gov- 
ernment.’’?4 


Those who object to the exercise of equity | 


jurisdiction in such circumstances as those 
connected with the Debs case, overlook the 
fact that that decision was based in large part 
on the fact that the acts of Debs and his as- 
sociates amounted to a public nuisance, and, 
to quote the court, ‘‘in no well considered 
case has the power of a court of equity to 
interfere by injunction in cases of public nuis- 
ance been denied.’’®® The injunctions in 
the Debs case were issued, one on the com- 
plaint of a receiver of a railroad under control 
of a federal court, and the other on a bill 


Feely, 2 Va. Cas.1. See Am. Law Reg., Feb.—May, 
1881. 

Inve Reese (1901), 107 Fed. Rep. 942; Huttig, 
ete., Co. v. Fuelle (1906), 143 Fed. Rep. 363. 

™ See Z Hawk P. C, 220. 

"U.S. v. Kane, 23 Fed. Rep. 748; Jn re Wabash, 24 
Fed. Rep. 217; In re Higgins, 27 Fed. Rep. 443; 
Thomas vy. Cincinnati, ete., Ry., 62 Fed. Rep. 803; 
Farmers’, etc., Co. v. N. P. Ry., 60 Fed. Rep. 803. 

*” Angel vy. Smith (1804), 9 Ves. Jr. 335; Skip v. 
Tlarwood (1747), 3 Atk. 564; Russel v. East Anglia R. 
Co.(1850), 8 Maen. & G. 104: Richards v. People (1876), 
81 11. 551; Hazelrigg v. Bronaugh (1879), 78 Ky. 62. 

%3 In re Debs, 158 U. S. 564. 

“ F. J. Stimson in Pol. Sci. Quar., June, 1895. 

“ Jn re Debs, 158 U.S. 564. 





filed by the Attorney-General of the United 
States.?® That the injunction in the first in- 
stance was properly issued follows logically 
from the power of a court to protect property 
in its custody.*’ Granted that the acts of 
Debs et al amounted to a public nuisance, 
that the attorney-general’s bill was properly 


. sustained, follows directly from an unbroken 


course of American and English decisions. °* 
Tuat the threatening actions were a public 
nuisance, no man can doubt who considers 
the immensity of the conspiracy.°® To. 
quote from an address of Judge Taft before 
the American Bar Association: ‘tA public 
nuisance more complete in all its features than 
that which Debs and his colleagues were en- 
gaged in furthering cannot be imagined.’’! °° 
To justify the interposition of a courtof equity 
Judge Taft’s further remarks are essentially 
in point: ‘‘Such nuisances have been fre- 
quently enjoined by courts of equity on the 
bill of the attorney-general. Was there any 
doubt that Debs proposed to continue his un- 
lawful course unless restrained? Was there ~ 
any doubt that the iniury would be irrepar- 
able and could not be compensated for by 
verdict at law?’’!°! : 
9. Conclusion.—In general, when dealing 
with labor troubles, courts of equity have not 
forsaken the principles ordinarily governing 
their decisions. In the great majority of cases 
the holding is entirely consistent with the rule 
that before securing equitable relief one must 
show prospective injury to his property for 
which the law affords no adequate relief. The 
institution of jury trial has not been threat- 
ened, neither has the principle that one not a 
party to a suit is not bound by a decree 
therein. The apparent exception to the rule 
that equity interferes-only to protect property , 
in case of a suit at the instance of the attor- 
ney-general, is justified by numerous preced- 


ents of successful bills in equity filed by the 
government to restrain public nuisances. 


% U.S. v. Debs (1894), 64 Fed. Rep. 724. 

7 See notes 91, 92, 93, 94, supra. 

% People v. Vanderbilt, 28 N. Y. 396; People v. 
Vanderbilt, 38 Barb. 282; Atty. Genl. v. Richards, 2 
Aust. 602; Atty. Genl. v. Forbes (1836), 2 Mylne & 
C., 128; Atty. Genl. v. Terry (1873), 9 Ch. ‘App. 423; 
Atty. Genl. v. Birmingham (1858), 4 Kay & J. 528; 
Pomeroy’s Equity Jurisprudence, par. 1849. See 
further list of cases cited in U.8.v. Debs, 64 Fed. 
Rep. 724. 

® See U. 5. Vv. Debs, 158 U. 8. 564 for description. 

10 Rept. of Am. Bar Assn. 1895, p. 270. 

101 Rept. of Am. Bar Assn. (1895), p. 270. 
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The chancery courts, then, under trying 
circumstances, have proved themselves cap- 
able of dealing with the complex conflicts of 
labor and capital without abandoning old and 
well-settled principles. The history uf En- 
glish and American jurisprudence affords no 
stronger testimonial to the efficiency of courts 
of equity in solving wisely new and difficult 
problems as they present themselves. 

F.C. Doxey. 

St. Louis, Mo. 


MONOPOLIES—RESERVATION IN DEEDS FOR 
EXCLUSIVE RIGHT TO USE OF STREETS. 


JONES v. CARTER. 
Court of Civil Apeals of Teras, March 9, 1907. Rehearing 
Denied April 4, 1907. 

A monopoly not only ineludes an exclusive right 
granted by the state to a few of something which was 
before of common right, but embraces any combina- 
tion or contract, the tendency of which is to prevent 
competition in its broad and general sense and control 
prices to the detriment of the public, regardless of 
the form assumed. 

Where the owners of land adjacent to a city platted 
the same and executed deeds to the city for the streets, 
alleys, and publie grounds, reservations therein to the 
srantors of the exclusive right to use the streets for 
the operation of street railroads, and for the mainten- 
ance of lighting appliances, sewers, gas, waterworks, 
and telephone lines, free from the city’s control, were 
contrary to public policy, and void as tending to cre- 
ate a monopoly. 


GILL, C. J.: O. M. Carter brought this suit to 
enjoin H. N. Jones from constructing, establish - 
ing, maintaining, or opcrating upon, along, over, 
or across any of the streets or alleys of the city of 
Houston Heights any electric light poles, wires, 
or other fixtures, and to forever enjoin him from 
interfering with plaintiff inthe enjoyment of the 
exclusive right to the use of the streets and alleys 
for such purpose. The trial court sitting without 
a jury rendered judgment for plaintiff as prayed 
for, and the defendant has broughtthe judgment 
here for revision. 

In 1897 the village of Houston Heights formed 
a municipal corporation as a town or village un- 
der the provisions of chapter 11, tit. 18, of the 
Revised Statutes. In 1901 it duly organized un- 
der the general laws as a city of 1,000 inhabitants 
or over, and has since been operating as such. 
Qn March 21, 1905, the city council of said city 
granted to the defendant Jones a franchise to 
construct and operate in said city an electric light 
plant for the purpose of supplying electric lights 
to the municipality and its inhabitants. ‘To pre- 
vent him from proceeding under that franchise 
and thus interfering with plaintiff's asserted ex- 
clusive right is the purpose of this suit. 

The facts upon which plaintiff rests his as- 
sertion of exclusive right are as follows: In 1892 








plaintiff and the Omaha & South Texis Land 
Company were joint owners of 1,700 acres of un- 
occupied land of which the municipality in ques- 
tion now covers a part. On that date the owners 
caused the land to be subdivided and platted into 
lots, blocks, streets, and alleys, and caused to be 
prepared and recorded a map showing such sub- 
division and the iocation of the streets and alleys 
as they now exist. In connection with the map 
they executed and placed of record the following 
deed of dedication: ‘-Tbis platand map repre- 
sents a tract of about seventeen hundred (1.700) 
acres of land, situated in the John Austin two- 
league survey, near the city of Houston, in Harris 
coun y, Texas, and now {and here designated 
as ‘Houston Heights,” and owned partly by the 
Omaha & South Texas Land Company and partly 
by O. M. Carter. ‘The streets and alleys, as desig- 
nated and marked on said plat and map. are 
dedicated to the use of the owners of the prop- 
erty in said ‘Houston Heights,’ subject, however, 
to the following reservations, hereby expressly 
made by said Omaha & South Texas Land 
Company and said O. M. Carter, viz.: Said land 
company and ©. M. Carter each hereby expressly 
reserves and retains in themselves, their succes- 
sors, heirs and assigns, as against all the world. 
and especially as against all who may hereafter 
purchase or become the owners of lots fronting 
or abutting on said streets or alleys, the exelus- 
ive right to construct, maintain, repair and ope- 
rate in any and all of said street. and alleys, sin- 
gle or double railway tracks, or both, to be 
operated by animal, electric, steam or other 
power, with overbead wires or underground ap- 
pliances or power or other powers, as the said 
company or the said Carter may elect. And 
the said company and the said Carter also 
hereby expressly reserve and retain to them- 
selves, their successors and assigns forever, 
the exclusive right to do each and _ every 
act in and on said streets and alleys, including 
the erection of poles, stringing of wires for the 
operation of street railways, telephone and tele- 
graph systems, laying of pipes, construction of 
conduits, and such other construction as may be 
necessary or convenient, in the judgment of said 
company and said Carter, for propelling ma- 
chinery or other purposes calculated to make 
said Houston Heights desirable and convenient 
for business or residence purposes, or either, 
without restriction of any kind or character. And 
the said company and the said Carter each hereby 
reserves unto themselves, their successors, heirs 
and assigns, as against the world, and especially 
as against all parties who may hereafter purchase 
and become the owners of any lot or lots fronting 
or abutting on the said streets or alleys, or either 
of them, the exclusive right to lay, maintain and 
keep in repair in the streets and alleys of said 
Houston Heights, water pipes, gas pipes, steam 
heating pipes, compressed air pipes, and sewer 
pipes, and operate the same without any sort of 
restrictions, and also the exclusive right to erect 








ane anaes 








Vol. 65 


CENTRAL LAW JOURNAL. 


283 








and maintain on and along each and all of said 
streets and alleys, poles and string thereon elec- 
tric or other wires, and to use and operate the 
same with electric or other power, without re- 
striction of any kind, and also the exclusive right 
to build, maintain and use conduits under any 
and all streets.and alleys, and the exclusive right 
to dig and excavate in said streets and alleys, for 
the purpose of laying pipes, railroad tracks and 
cables, and for the purpose of repairing the same, 
and algo the exclusive right to construct, maintain, 
repair and keep in order storm water sewers, 
either opened or closed, and all of the above 
rights are reserved unto ourselves, as aforesaid ; 
the said company and tke said Carter, and their 
successors, heirs and assigns, are to exercise ex- 
clusively and without restraint or restriction of 
any kind whatever, subject to the above reserva- 
tions, the streets- and alleys in said Houston 
Heights, as the same are laid out and marked on 
thia plat and map, are dedicated as such for the 
benefit of those who may hereafter purchase 
property in said Houston Heights, but the fee 
of said streets and alleys is to remain the property 
of said company and said Carter, subject to the 
use of the same for the streets and alleys, as above 
provided. Witness the corporate seal and signa- 
ture of said company, and signature of said Car- 
ter, this (lst) day of October, A. D. 1902." The 
location was named “Houston Heights,’’ and 
was plaited with the intention that the lots should 
be sold and that a city should grow up thereon. 
Lots were so cold by the original owners from 
time to time until 1896, when C. M. Carter ac- 
quired full title to nearly all the unsold lots and 
all therights which had been reserved in the deed 
of dedication. He reserved the sale of lots until 
1901, when he sold out his entire interest to O. M. 
Carter. 

‘The exclusive right sought to be reserved inthe 
deed of dedication and asserted in this suitis as- 
sailed as void because against public policy in that 
it would establish a monopoly. To this the 
plaintiff makes two replies: First, the facts do 
not bring the asserted right within any accepted 
definition of the word ‘‘monopoly ;°’ and, second, 
the land being the absolute property of him and 


those under whom he claims, they had the right 


to part with it upon such terms as they chose to 
imnose, the right being in the vendees of the lots 
and inthe municipality subsequently organized 
simply to accept or reject. Plaintiff advances 
the proposition that the term ‘‘*monopoly as used 
in the constitution of this state means a licerise or 
privilege allowed by some sovereign authority for 
the sale, buying, selling, or manufacture of some 
article or commodity whereby the subjects are 
restrained of a liberty they heretofore had with 
respect to the matter affected by the franchise. 
This definition is perhaps technically correct, and 
seems to be supported by the authorities cited, 
among’them Seeligson v. Taylor Compress Co., 
56 Tex. 219; Brenham y. Brenham Waterworks, 
67 Tex. 542, 561,4 S. W. Rep. 143. **Monopoly 





in its strict sense is an exclusive right granted by 
the state to a few of something which was before 
of common right.’’ 20 Ency. of Law, p. 846. But 
the term as now understood is not confined to the 
above limits. It embraces any combination or 
contract, the tendency of which is to prevent 
competition in its broad and general sense and to 
control prices to the detriment of the public, and 
the form assumed is immaterial. 20 Ency. of 
Law, p. 846. In Brenham yv. Water Company, 
supra, Justice Stayton in discussing the nature of 
an exclusive franchise to use the streets of Bren- 
ham for water mains uses the following language: 
“Tt has been said * * * that there can be no 
monopoly in the use of a street to lay down yas 
or water mains, because it isa matter of common 
right to use streets for such a purpose. This may 
be admitted without affecting the question before 
us. When such use however, ig but & means to 
the exercise of an exclusive right to sell water 
and to compel a city or its inhabitants to buy, it 
will be found difficult to separate the means frum 
the end intended to be accomplished,’’ and the 
contract was avoided for the reason that water 
companies could not operate without using the 
streets. It seems to us, however, that when the 
nature of the right asserted is understood there is 
no room to quibble over definitions. Its conse- 
quence, if enforced, is to bind for all time the 
city, for which plaintiff stood spousor, to look to 
bim and his assigns and to none other for light, 
gas, sewerage, telephones, and street cars. Under 
the terms of the reservation he may exercise the 
right or not as he chooses. If he does not move 
in the premises, he can prevent others from mov- 
ing. If he does not exercise these rights, the 
exercise must be unrestricted “from any source. 
We can imagine no more glaring violation of 
every principle which forbids the creation of a 
monopoly, nor when it is considered that every 
right reserved affects matters of public utility and 
public service can we imagine one more obnox- 
ious. 

But plaintiffs press their contention that the 
owner of land dedicated for street purposes may 
in the deed of dedication annex any lawful con- 
dition not inconsistent with and destructive of 
the streets as such. Many authorities are cited. 
some of which go farther perhaps in support of 
the proposition than. we would be wiliing to fol- 
low. It is not necessary, nor would it serve any 
useful purpose, to discuss all, and we shall notice 
at length only those apparently applying directly 
to the point, and whicb for that reason should be 
distinguished if there is room for distinction. The 
case of the State v. Travis Co., 85 Tex. 435, 21S. 
W. Rep. 1029, 1s cited. It is not in point, since it 
does no more than recognize the well-established 
rule that one dedicating land to use for a partic- 
ular purpose may recover it for nonuse or misuse. 
The question whether the reversionary clause 
was unlawful or imposed a condition inconsistent 
with the use for which the property was dedicated 
was not up for decision. In O*‘Neal v. City of 
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Sherman, 77 Tex. 182, 14 8. W. Rep. 31.19 Am. 
St. Rep. 743, the city had been granted the land 
for street purposes only, and it was held that the 
land thus acquired could not be put to an incon- 
sistent use. No other or higher right passed to 
the city than to use it for the purposes of a street, 
and no other question was involved. In Ottawa 
v. Larson, 40 Kan. 301,19 Pac. Rep. 661, 2 L. R. 
A. 59, a corporation dedicated a strip of land for 
a street, reserving to itself the right to construct 
thereon a railroad. The reservation was recog- 
nized as lawful, but it was also held that the right 
did not relieve the corporation from the obliga- 
tion to construct its road in a lawful manner so as 
not to unnecessarily impair the usefulness of the 
street; and the principle decided may well be ap- 
plied in support of the conclusion we have 
reached in this case, for though it be conceded 
that in the case before us the plaintiff by force of 
his reservations had the right without first pro- 
curing a franchise from the city to use the streets 
for the purposes reserved, it does not follow that 
the right must not have been lawfully exercised, 
that is to say, with due respect to the necessary 
power of the city over its streets and with due 
regard to the city’s right and power to grant to 
others the use of the streets for like purposes. It 
will not do to say that the uses proposed by de- 
fendant are inconsistent with the dedication for 
street purposes. Light, sewers, gas, and water- 
works are among the common necessities of mod- 
ern cities, and it isa matter of common knowl- 
edge that such plants cannot be constructed and 
operated without running the lines and mains 
along or across the s reets. They are some of the 
common uses to which streets are necessarily 
devoted. 

The case upon which appellee chiefly relies is 
_ City of Noblesville v. Railway Co.. 130 Ind. 1, 29 
N. E. Rep. 484. In that case a dedication for 
street purposes included a plat for a depot with 
lines indicating approaches for the railways. It 
was held that the indicated approaches amounted 
to a reservation for that purpose, and that the 
railroad company could lawfully use the street; 
but the controlling reason given for the holding 
was that it did not destroy the purposes of the 
grant, nor prevent the municipality from ex- 
ercising police powers over the place granted. 
Chief Justice Elliott in rendering the opinion 
recognized in forceful terms that ‘‘a person 
cannot dedicate a street to public vse and 
reserve therein a private use for an indi- 
vidual.” He declared that in such event the 
dedication would be upheld, and the condition 
adjudged ineffective, citing many authorities 
which we have not the time to examine and 
verify. ‘The principle is recognized by Mr. Dil- 
lon at section 629 of his work on Municipal Cor- 
porations, and by Mr. Elliott in his work on 
Roads and Streets, pp. 108, 109. The rule is thus 
well stated in volume 9 of Am. & Eng. Ency. of 
Law. p. 75: ‘The right of the dedicator to an- 
nex conditions to the dedication is limited, how- 





ever, by the rule that the conditions must not be 
such as would prevent a reasonable enjoyment of 
the dedication. or be in any way inconsistent 
with such enjoyment. No condition may be an- 
nexed which will take the property from the 
control of the duly authorized public officers, or 
which will in any way impairthe usual exercise 
of the police power by the authorities. Should 
an attempt be made to annex such conditions. 
the dedication will be upheld, and the conditions 
be held void.*’ ‘l'o the same effect is 13 Cyc. 460. 
and the rule as stated is so well sustained by au- 
thority we forbear further citation. 

But appellee, conceding this to be the rule, in- 
sists that the reservation in question violates none 
of its terms. Let us examine some of the effects 
which would inevitably follow if appellee’s con- 
tention should be upheld. Theappellee and his 
associates platted the land into streets, lots, and 
blocks with the design that it should become a 
city. ‘he lots were sold with that end in view. 
and the prospect doubtless added to their value. 
‘The promoters gave the city its name, and as in- 
dicating that they hoped and foresaw that it would 
become populous they reserved the rights in 
question. I: goes without saying that they ex- 
pected at some timeit would become an organ- 
ized municipality. One of the chiefest concerns of 
acity government is its streets and alleys. ‘They 
call most frequently for the exercise of the police 
power. A common exercise of that poweris to de- 
termine upon what streets and under what condi- 
tions street railways shall be constructed and 
operated. Gas companies, sewer companies, and 
other public utility concerns call for the exercise 
of municipal control. Yet if these reserved rights 
be upheld, the plaintiff could construct and oper- 
ate any one or all of these plants so necessary to a 
city’s welfare independent of the consent or con- 
trol of the city. More than this, hecould refuse 
to construct and refuse the privilege to any other 
who refused to pay him the enormous value of 
his unbridled power. The city would be power- 
less to construct its own water and sewer plants. 
As noted before, electric light plants, gas and 
sewer plants cannot be constructed and operated 
except by at least a partial use of the streets, and 
these are a part of the commonest uses to which 
streets in latter years are put. and all these things 
are commonly done under the immediate direc- 
tion and control of the city authorities. Can the 
conclusion be escaped that the plaintiff seeks to 
bind the hands of the city authorities in the re- 
spects in which it is most necessary they should be 
free, or that he had not sought to withhold from 
them the control of matters of prime public im- 
portance which are not only commonly but uni- 
versally under public control? We are of opinion 
that the reservations in so far as they are exclusive 
are null, both because theycreate a monopoly, and 
because they unduly bind the municipal authori- 
ties in their control over the city’s most import- 
ant interests. The plaintiff is now operating an 
electric light without hindrance. It is not pre- 
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tended that the things the defendant proposes to 
do under the city’s permission will interfere in any 
sense with the operation of plaintiffs plant ex- 
cept asa competitor. For the protection of the 
exclusive feature of the reserved right, and for 
that alone, this suit is brought. 

We have entered thus fwly into a discussion 
of the question out of deference to counsel, 
who have presented with such force and inge- 
nuity the opposing view. We have had, how- 
ever, no difficulty in reaching the views which 
we announce. Inthe clear belief that they are 
sound, we order that the judgment of tbe trial 
court be reversed, and judgment here rendered 
for plaintiff in error. 

Reversed and rendered. 


NotE—Salus Populi Suprema Lex.—Our attention 
has been called to the principal case which we regard 
as having been correctly decided. It is based upon 
the above maxim. ‘The welfare of the people is the 
foremost cons‘deration, and as said by Mr. Justice 
Gill: ‘One of the chiefest concerns of a city govern- 
ment isits streets and alleys. They call most fre- 
quently for the exercise of the police power. A com- 
mon exercise of that power is to determine upon 


what streets and under what conditions street 
railways shall be constructed and _ operated. 
Gas companies, sewer companies, and _ other 


public utility concerns call for the exercise of 
municipal control. Yetif these reserved rights be 
upheld, the plaintiff could construct any one or all 
these plants independent of the consent or control of 
thecity. More than this, he could refuse to construct 
or refuse the privilege to any other who refused to 
pay him the enormous value of his unbridled power.” 
So the court found it an easy matter to hold that the 
promoters of the city in dedicating to the public the 
streets and alleys could not reserve to themselves the 
right to monopolize them in matters of purely public 
concern. 

Public policy fixes a limit to lawful contracts. 
Hughes on Contracts, Sec. 14. These lines of public 
policy ramify the body of the law and enter into mat- 
ters of procedure as well, for parties cannot confer 
jurisdiction by an agreement between themselves 
as to how and when it is vested and how it may 
be exercised, neither can legislatures authorize 
such proceedings for the same reasons. Hughes on 
Procedure, Vol. 2, p. 1170. Matters of public policy 
lie deep in the foundation of all governments of all 
ages. The facts in the leading case could scarcely be 
stronger in order to invoke the application of the 
maxim. 

To show how far the courts go to carry out the gen- 
eral welfare consideration we call attention to a de- 
cision where the extent of the sovereignty and owner- 
ship of the state over public waters were concerned. 
American Woolen Co. vy. Kennebec Water District, 64 
Cent. L. J. 481. The court in this case said: ‘‘The 
extent of that ownership and sovereignty came before 
the courtin Massachusetts in the case of Watuppa 
Reservoir Co. v. Fall River, 147 Mass. 548, 18 N. EK. 
Rep. 465, 1 L. R. A. 466. The question there presented 
was whether the legislature could lawfully and effect- 
ually grant to the city of Fall Riverthe right to take 
water from North Watuppa pond, a ‘great pond’, for 
domestic and public uses, without providing for 
compensation to be made for damage caused thereby 
to mills and mill privileges on the outlet stream below 





the pond. In an elaborate opinion, it was held, in 
effect, that, under the colonial ordinance, except as to 
grants made prior to the ordinance the state had full 
propriety in, and sovereignty over, the waters of 
great ponds, and could at discretion divert the waters 
and authorize their diversion for public uses without 
providing compensation to riparian owners injured 
thereby; that riparian lands on a river or stream flow- 
ing out of a great pond are subject to this right of the 
state to authorize a diversion of the water of the pond 
for public purposes, and must bear without compen- 
sation any damage caused by the exercise of that 
right by the state, unless the state shall choose to make 
compensation; that where the state,in granting au- 
thority to divert the water, has not required compen- 
sation to be made to riparian owners for damages 
sustained none need be made.” 
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HUMOR OF THE LAW. 
“Bridget” said the noted judge’s wife to her new 
cook, ‘my husband is a great man. He has sentenced 
some of the most noted criminals of our day.” 


They are having a pretty jolly time at the National 
Capitol these days over a story in which Chief Justice 
Fuller figures. The Chief Justice, so the story runs, 
met an old-time friend, and, after passing the time of 
day, remarked: ‘You look exceedingly well. Aren’t 
you filling out a little?”? ‘“‘No, indeed,” replied the 
wag of a friend. ‘‘You probably think so because I’m 
looking Fuller in the face.””’ Every time that one is 
told there are hearty bursts of laughter from the 
hearers. 
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1. ABDUCTION—Detaining Female Against Her Will.— 
To constitute the offense of detaining a female against 
her will with intent to have carnal knowledge of her, itis 
sufticient if defendant wilifully and intentionally and 
for the purpose of having sexual intercourse with the fe 
male, against her will, apply such force as to prevent to 
any extent exercise by her of the power of free locomo 
tion.—Robb v. Commonwealth, Ky., 101 S. W. Rep. 918. 

2. ACTIUN—Tim» of Taking Proceedings. —A series of 
acts involving different fraudulent conveyances and 
frandulent judgments made to different parties at dif 
ferent times, pursuant to a single scheme, may be the 
subject of one equitable action to reach the property for 
creditors.— Wright v. Simon, 103 N. Y. Supp. 9il. 

4. ADVERSE POSSESSION — Prescription.—Where de- 
fendant went into possession of a part.of atract of land 
and improved it, with the intent of possvssiug the whole 
tract, and continued in such possession for more than 10 
years, he acquired title by prescription.—Railsback v. 
Leonard, La., 43 So. Rep. 548. 

4. ADVERSE POSSESSION—Puarchase at Tax Sale.—A pur- 
chaser at tax sale, in good faith, who has a title from the 
proper officer, and who has possessed the land for 10 
years, may suceessfully defeat the elaims of the original 
owners.—Soniat v. Donovan, La., 43 So. Rep. 462. 

5. APPEAL AND ERROR—Interlocutory Order —An in- 
terlocutory order in receivership proceeding is not re- 
viewableon appeal until the case is finally disposed of 
by the trial court.—United States & Mexican Trust Co. v. 
Texas Southern Ry. Co., Tex., 101 S. W. Rep. 1048. 

6. APPEALAND ERROR—Theory of the Case.—Where 
plaintiff drew two sets of building planus for defendant, 
but in suing for compensation treated it as one transac- 
tion, he could not on appeal assert a right of recovery for 
drawing two sets.—Dunne v. Robinson, 103 N. Y. Supp. 
878. 

7. APPEAL AND ERROR—Theory of the Case.—An agent, 
defeated in his action forcommission based onthe the- 
ory that his contract of employment had been breached, 
held not entitled to amend and claim a right to recover 
on a different theory.—Ingold v. Symonds, Iowa, 111 N. 
W. Rep. 802. 

8 APPEAL AND ERROR—Time For Filing Bond.—Where 
10 days elapsed from the date ofajudgment to the day 
the order of appeal was granted, and the bond was signed 
after the 10 days had elapsed, a suspensive appeal will 
be dismissed .—O’Brien v. D’Hemecourt, La., 48 So. Rep. 
654 

9, APPEARANCE —Waiver of Objections.—If a defendant 
claims that the court has acquired no jurisdiction over 
his person, by reason of defects in the process, his course 
is by special appearance and if he enters a general ap- 
pearance the defects are waived.—Stelling v. Peddi- 
cord, Kan., 89 Pac. Rep. 793. 

10. ASSAULT AND BATTERY—Consent and Provocation. 
—In a civil action for an assault and battery, an instruc- 
tion that if the jury believe that plaintiff voluntarily en- 
tered into and provoked aquarrel with defendant, and 
used language inviting a fight, for the purpose of and 
calculated to the bringing on of a fignt, he was entitled 
to nothing, held erroneous.—Lizana v. Lang, Miss., 48 
So. Rep. 477. 

11. ATTORNEY AND CLIENT—Compensation of Attorney. 
—Where an attorney compromised a $300,000 claim on 
certain notes signed by an infant by accepting $130,000 in 
settlement, he was not entitled to more than $10,009 for 
his services on a quantum mernit.—Delahunty v. Canfield, 
103 N. Y. Supp. 939. 

12. BANKRUPTCY—Attorney’s Fees.—Bankr. Act, ch. 
541, § 64b, (3), does not authorize the allowance of fees to 
the attorney ofan involuntary bankrupt for all legal 
work he may do for the bankrupt in the pro- 
ceeding, but only for such as may be determined by 
the referee or the court as having been required by the 





act or the necessities of the proceeding.—/n re Payne, U. 
8. D. C.,E. D. N. Y., 151 Fed. Rep. 1018. 

18. BANKRUPTCY— Effect of Discharge as to Sureties.— 
Under Code 1896, § 498, authorizing ajudgment against 
sureties on apn appeal bond only in case the judgment 
appealed from is affirmed, the sureties on appeal bond 
cannot be proceeded against where the judgment was 
barred by the discharge in bankruptcy of the judgment 
debtor.—Otto Young & Co. v. Howe, Ala., 43 So. Rep. 488. 

14 BANKS AND BANKiNG—Insolvency.—A certain fact 
held not to defeat one’s right to claim a preference in 
case of the insolvency of a bunker wrongfully obtaining 
money from another and mingling the same with his 
own funds.—Whitcomb vy. Carpenter, Iowa, 111 N. W. 
Rep. 825. 

15. BENEFIT SOCIETIES — Change of Beneficiaries.— 
Where the members of a benefit association have the 
right to designate and change the beneficiary, such bene 
ficiary acquires no vested right therein during the life of 
the assured.—Ogden v. Sovereign Camp, Woodmen of 
the World, Neb , 111 N.W. Rep. 797. 

16. BROKERS—Appointment.—Where plaintiff offered 
to take the agency for the sale of defendant's real estate, 
and defendant sent a power of attorney authorizing 
plaintiff to sell the same, such act was an acceptance of 
the offer.—Luckett Land & Emigration Co. v. Brown, 
La., 48 So. Rep. 628. 

17. CARRIERS — Warehouseman.—Where baggage is 
carried on train with passenger and he leaves it with 
carrier longer than necessary at his destination, the lat 
ter becomes a warehouseman.—Kressin v. Central R. 
Co. of New Jersey, 103 N. Y. Supp. 1002. 

18. CARRIERS — Damage for Loss of Goods.—Where 
second hand goods lost by carrier had no market value, 
held, that thejury might consider their cost when new 
and second handand all facts disclosing their history 
necessary todetermine what they were fairly worth.— 
Texas & l’. Ry. Co. v. Wilson’s Hack Line, Tex., 1015. 
W. Rep. 1042. 

19. CARRIERS—Liability as Warehouseman.—A _ pas- 
senger’s failure to call for his baggage within a reason- 
able time after arrival, though terminating the carrier’s 
liability as an insurer, does not terminate its liability as 
a warehouseman for loss caused by negligence of its 
station agent.—Central of Georgia Ry. Co. v. Jones, Ala., 
43 So. Rep. 575. 

20. CHATTEL MORTGAGES—Conditional Sale.—Where 
machinery was sold on condition that the title should 
remain in the sellers until the buyer paid tre purchase 
price, for which drafts were given, the transaction was 
not a chattel mortgage.—Tompkins v. Fonda Glove Lin- 
ing Co., N. Y., 80 N. EH. Rep. 933. 

21. CHATTEL MORTGAGES—Sufliciency of Bridge Charg- 
es.—A landlord, who had released his lien on half a cer- 
tain crop to a mortgagor, held not such a stranger to the 
transaction as to enable him to take advantage of an in- 
sufficient description of the crop.—Gaulding vy. Master- 
son, Tex., 101 8S. W. Rep. 1017. 

22. CONSTITUTIONAL Law — Class Legislation.—Laws 
1901, p. 649, ch. 445, creating the office of county super- 
visor of assessments is not void as arbitrary class legis- 
lation as providing unreasonable qualifications.—State 
v. Samuelson, Wis., 111 N. W. Rep. 712. 


23. CONSTITUTIONAL LAW—Remittitur.—Code 1906, § 
4910, relating to the entry of remittitur, held unconstitu- 
tional and void.—Yazoo & M. V. R. Co. v. Wallace, Miss., 
43 So. Rep. 469. 


24. CONSPIRACIES—abor Unions.—The common law 
and early statutes of England as to conspiracies among 
laborers do not control in the granting or refusing of in- 
junctions against laborers who refuse to work.—Jetton- 
Dekle*Lumber Co. v. Mather, Fla., 43 So. Rep. 590. 


25. CONTEMPT—Procedure.—The sending of a motion 
containing alleged defamatory matter tothe judge in 
chambers doesnot constitute a contempt in the presence 
ofthe court punishable in a summary manner.—State 
v. Reid, Lu., 48 So. Rep. 455. 





wiih 





Vol. 65 


CENTRAL LAW JOURNAL. 

















26. CONTRACTS—Mutuality.—A contract for the sale of 
land held not void for want of mutuality of obligation 
because the vendor had waived her right to specific 
performance which had been retained by the vendee.— 
Wadick v. Mace, 108 N. Y. Supp. 889. 

27. CONTRACTS—Time of Performance.—Subcontractor 
with main contract, as to time within which it is to be 
executed held bound toa reasonable execution of his 
subcontract, considered with reference thereto, even 
though his subcontract contains no stipulation as to 
time.—Noyes v. F. A. Noullet & Co., La, 43 So. Rep. 539. 

2S. CONTRACTS—Waiver of Defects.—That defendant 
paid plaintiff on account of building|plans was no accept- 
unce of them, nor waiver of their defects, where the pay- 
ment was made without knowledge oftheir defective 
character.—Danne v. Robinson, 103 N. Y. Supp. 878. 

29. CONVERSION—Sale of Land Devised.—A widow to 
whom land was devised and afterwards sold held en- 
titled to be paid out of decedent’s personal estate, the 
amount received from the sale.—Brandreth v. Brand- 
reth, 103 N.Y. Supp. 1074. 

10. CORPORATIONS—Breach of Duty by Officers.—A de 
facto president of a corporation held liable for breach of 
duty like a de jure president.—Mutual Life Ins. Co. v 
McCurdy,103 N. Y. Supp. 829. 

#1. CORPORATIONS — Directors.—That directors of a 
corporation were selected by a company to whom assets 
were soid held not to disqualify them to act as directors 
upon matters pending between the companies.—Kidd v. 
New Hampshire Tr.ction Co., N. H., 66 Atl. Rep. 127. 


32 CORPORATIONS—General Law Governing Incorpora- 
tion.—The term “principal office” as used in the act un- 
der which acorporation was organized held to include 
“principal place of business.”’—Bernstein v. Kaplan, Ala., 
42 So. Rep. 581. 


33. CORPORATIONS — Inisolvency.—Where an insolvent 
corporation in fraud of creditors transfers its assets toa 
new corporation not its successor, without other con- 
sideration than the issuance of stock, the remedy of the 
creditors of the old corporation is in equity.—Sharpies 
Co. v. Harding Creamery Co.,Neb., 111 N. W. Rep. 783. 


44, CORPORATIONS—Officers Acquiring Adverse Inter- 
ests,—A director will not be allowed to act in hostility to 
the corporation by acquiring for his own benefita lease 
of the premises occupied by it, but will be treated as a 
trustee of the lease.—Jacksonville Cigar Uo. v. Dozier, 
Fla., 43 So. Rep. 52%. 


35. CORPORATIONS—Sale of Corporate Stock.—In an 
action for breach of a contract to buy corporate stock, 
plaintiff’s measure of damages held not limited to the 
difference between the market price of the stock and the 
contract price at the time the contract was broken.—Ly- 


donv.  lliVan, Ky., 1018. W. Rep. 940. 
46. RATIONS—Stockholder’s Liability.— The lia- 
bility o tockholder to the creditors of the corpora- 


tion is nut a contract, but a statutory liability, to be en- 
forced primarily at the home of the insolvent corpora- 
tion, and not the state creating the obligation.—Knicker- 
bocker Trust Co. v. Iselin, 103 N. Y. Supp. 1108. 


37. CORPORATIONS — Unauthorized Acts of Officers.— 
Where the charter of a corporation provides that a 
board of directors shall define the duties of the presi- 
dent and other officers, and such duties were never de- 
fined, those officers cannot bind the corporation by the 
employment of a broker for the purchase of real estate. 
—Jackson Brewing Co. v. Canton, La., 43 So. Rep. 454. 


38. CouRTS—Stenographers.—A stenographer employed 
by the accused to take down the evidence and the bills 
of exception cannot be compelled to furnish a copy of 
his notes without being paid therefor.—State v. Vicknair, 
La.,43 So. Rep. 635. 

39. CRIMINAL EVIDENCE—Maps of Location of Mur- 
der.—A map of the location of a murder is admissible, 
in connection with other evidence, to enable the jury to 
understand such evidence.—West v. State, Fla., 43 So. 
Rep. 445. 





40. CRIMINAL TRIAL—Continuance.—In a prosecution 
for murder, where under defendant’s own testimony 
there was no issue of self-defense in the case, an appli- 
cation for continuance because a certain Witness was 
absent whose testimony it was claimed would tend to 
prove self-defense, was properly denied.—Laws Vv. State, 
Tex., 1018. W. Rep. 987. 

41 CRIMINAL TRIAL—Duty to Instruct Jury.—The trial 
judge in acriminal action, even though no request be pre- 
ferred, should cover in his instructions the general fea 
tures of the case, define the offense, and indicate what 
it is essential to prove to establish the offense.—Peoplev. 
Prinz, Mich , 111 N. W. Rep. 739. 

42. CRIMINAL TRIAL—Homicide.—In a prosecution for 
murder, where defendant was not entitled to a charge 
on the question of self defense, he has no right to com- 
plain of a charge on this point, even if in some respects 
defective.—Smart v. State, Tex., 101 S. W. Rep. 989. 

48. CRIMINAL TRIAL — Homicide.—On the second trial 
for homicide, the allowance of the state to show that an 
absent witness on the ground of which accused made an 
application for a continuance had not been introduced 
by the defense on the previous trial held error.—Smith 
v. State, Miss., 44 So. Rep. 465. 

44. CRIMINAL TRIAL—Instructions as to Accused’s Fail- 
ure to Testify.—In a prosecution for embezzlement, the 
court held not warranted, on the ground that the matter 
was already covered, in refusing a charge that no infer- 
ence could be drawn against defendant because of his 
failure to take the stand.—People v. Messer, Mich., 111 
N. W. Rep. 854. 

45. CRIMINAL TRIAL—Motion to Strike Out Testimony. 
—The tailure to strike out a remark of a witness in a 
criminal case to which the attention of the court was not 
called, except by a general motion to strike out all of the 
testimony of the witness, held not ground for reversal. 
—Van Deusen v. United States, U. 8. C. C. of App., Sev- 
enth Circuit, 151 Fed. Rep. 989. 

46. CRIMINAL TRIAL—Separation of Witnesses.—W here 
the rule is invoked as to witnesses and violated without 
fault of party calling witness, his testimony should be 
taken, and he should be punished for violation of the 
rule, as the party is entitled to his testimony under the 
constitution.—Degg v. State, Ala., 43 So. Rep. 484. 

47. DaMAaGES—Surface Waters.— Where surface water 
has been diverted from its natural flow, the occupant 
must use ordinary care to protect his property there- 
from.—Louisville & N. R. Co. v. Moore, Ky., 1018. W. 
Rep. 934. 

48. DIVORCE—Alimony.— Where in a suit for separation 
from bed and board adefault was entered, and defend- 
ant did. not appear, and there was notestimony that the 
alimony was excessive, it will not be disturbed on ap- 
peal.—O’Brien v. D’Hemeconurt, La., 43 So. Rep. 654. 

49. DRAINS—Failure to File Bond.—Failure of appel- 
lant from un order of the board of commissioners in 
ditch proceedings to file any bond held a jurisdictional 
defect and ground for the dismissal of the appeal.— 
Smith v. Gustin, Ind., 80 N. EB. Rep. 959. 

50. EASEMENTS—Notice of User. — That a landowner 
acquired knowledge of an adverse use of a well on his 
property need not be proved by actual notice in order 
to confer a prescriptive title on the user.—Wells v. 
Parker, N. H., 66 Atl. Rep. 121. 

51. EASEMENTS—What Constitutes.—A roadway run- 
ning from one to another tract of a lessor’s land over the 
property of a third person is not an easement appurte- 

-nant to the premises leased.—Ahern v. Hindman, Minn., 
111N. W. Rep. 734. 


52. EMINENT DOMAIN—Elements of Damage.—In esti- 
mating the damage that would result from the construc- 
tion of a railroad across a farm, that live stock would be 
killed in the future on the track was improperly con- 
sidered as an element thereof.—Yazoo & M. V. R. Co. v. 
Jennings, Miss., 43 So. Rep. 469. 


53. Equity—Reference to Master. —It is improper 
practice to refer a suit m chancery to a master to take 
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testimony therein, before all the issues are properly made 
up.—Sarasota Ice, Fish & Power Co. v. Lyle & Co., Fla., 
43 So. Rep. 602. 

54. EsSTOPPEL—Facts Stated in Petition in Bankruptcy. 
—A guardian held not estopped to assert a settlement of 
his guardianship account, because he alleged ina volun- 
tary petition in bankruptcy that he was indebted to bis 
ward.—Robb’s Estate v. Robb. lowa, 111 N. W. Rep. 808. 

55. EVIDENCE — Facts Forming Basis of Onpinion.— 
Where expert testimony is introduced as to the genuine- 
ness of a signature, it iscompetent to require the experts 
giving the same to give the reasons why the signature in 
dispute is or is not genuine.—Howard v. Creech, Ky ,101 
S. W. Rep. 974. 

56. EXCHANGE OF PROPERTY—Fraud.— The fact that 
the agent of a purchaser of land and the vendor divided 
commissions on the transaction does not show a con- 
spiracy between them to obtain from the purchaser more 
money than the proprrty was worth.—MacKellar v. 
Thompson, 102 N. Y. Supp. 853. 

57. FIRE INSURANCE—Limitations as to Bringing Suit. 
—A provision in a policy of insurance that no suit shall 
be brought thereon unless certain requirements are com- 
plied with, or unless the suit is commenced within six 
months after the fire, will be enforced.—Appel v. Cooper 
Ins. Co., Ohio, 80 N. E. Rep. 955. 

58. Fraup—False Representations. — In an action to 
recover on a lease, where defendant sets up a counter- 
claim that he was induced by fraudulent representa- 
tions to enter into a lease and claims damages, evidence 
held insufficient to show such fraudulent representa- 
tions.—Ahern v. Hindman, Minn., 111 N. W. Rep. 734. 

59. FRAUD—False Representations.—In an action for 
fraud, plaintiff held entitled to recover in case de- 
fendant’s agent represented that M, to whom plaintiff 
Was induced to make a loun, was solvent and in good 
financial condition, or that a mortgage or bill of sale 
given was good security for the loan.—Western Cottage 
Piano & Organ Co. v. Anderson, Tex., 101 S. W. Rep. 
1061. 

60. FRAUDS, STATUTE;OF—Contracts Performed in Part. 
—Where one had received the benefits under a contract, 
held he could not object to paying ‘osses as stipulated 
thereby, on .the ground of the contract being evidence 
of the statute of frauds.—Myer-Bridges Co. v. Badeau, 
Miss., 43 So. Rep. 609. 

61. FRAUDS, STATUTE OF—Parol Contract to Convey 
Land.—A railroad performing a parol contract binding 
an owner to convey land for a right of way held entitled 
to sue at law for a breach of the contract.—Cape Girard- 
eau & C.R. Co. v. Wingerter, Mo., 101 8. W. Rep. 1113. 


62. FRAUDULENT CONVEYANCES — Antenuptial Con- 
tract.—A conveyance in consideration of a promise to 
marry held not fraudulent as to subsequent creditors.— 
Huntress v. Hanley, Mass.,50 N. E. Rep. 946. 


68. GARNISHMENT — Administrators.— An action to 
make an administrator personally liable where, judg- 
ment having been entered against him as administrator 
in garnishment proceedings against him as garnishee of 
A, he procured his discharge as administrator on making 
payment to A, held not barred by A moving to set aside 
the discharge and the probate court refusing this.— 
Geiger v. Gaige, lowa, 111 N. W. Rep. 804. 


64. GUARDIAN AND WaRD — Accounting. — Where a 
guardian claimed there was a settlement of the guard- 
ianship matters after the ward became of age, in a pro- 
ceeding in which the guardian was required to account 
for money received, the burden was upon him to prove 
such settlement.—Robb’s Estate v. Robb, Iowa, 111 N. W. 
Rep. 803. 

65. HIiGHWAyYSs—License Tax for Use of Highway.—An 
order of the commissioners’ court fixing a license,tax for 
the use of the public roads, Which graduated the tax ac- 
cording to the character of the vehicle and limited the 
duration of the license to one month, was sufficiently 
definite and certain.—Kennamar v. State, Ala., 48 So. Rep. 
482. 








66. HOMICIDE—Instructions.—A charge that in « case 
of homicide the accused cannot be convict: d, unless the 
fatal wound is shown to have been inflicted maliciously, 
is properly refused, since the accused may be convicted 
of manslaughter.—State v. Vicnair, La., 43 So. Rep. 635. 

67. HOMICIDE — Self-Defense.—A person accused ot 
manslaughter cannot claim immunity because he was a 
nervous timid man, and forthat reason acted upon an 
unreasonable conclusion that the killing was necessary 
for his self defense.—State v. Usher, Iowa, 111 N. W. Rep. 
S11. 

68. HUSBAND AND WIFE—Mingling Affairs.—Debts ofa 
wife paid during the marriage are presumed to have 
been paid by her if she receives moneys from inherit 
ances, and, if those moneys have passed into the posses- 
sion of her husband, those debts are presumed to have 
been paid by him out of her funds. — Suceession of 
Barrow, La., 43 So. Rep. 667. 

69. HUSBAND AND WIFE—Succession.—A widow in 
community administering the succession of her de- 
ceased husband as natural tutrix, is authorized to 
bring ejectment against an alleged lessee from succes- 
sion and community property.—Campbell v. Hart, La , 
43 So. Rep. 533. 

70. INSANE PERSONS—Accounting of Committee.—The 
committee of a lunatic will not be allowed for expendi- 
tures made more than six years before filing his petition 
for an accounting; the statute of limitations having run 
as to the same.—Jn re Roberts, 103 N. Y. Supp. 1017. 

71. INTOXICATING LIQUORS—Petition for Local Option 
Election.— A petitioner for a local option election 
may withdraw his name from the petition at any 
time before the petition has been acted on.—O’Neal v. 
Minary, Ky., 101 8. W. Rep. 951. 

72. JOINT ADVENTURES — Action Between VParties.— 
Where acontract constitutes the parties joint under- 
takers in a joint venture with a promise to share in the 
profits and the losses, an action of debt cannot be 
brought thereon.—Jones vy. McNally, 103 N. Y. Supp. 
1011. 

78. JUDGMENT — Habeas Corpus.—Where an original 
proceeding for habeas corpus for the custody of a child is 
brought in the court of appeals on the same state of facts 
as another proceeding in the circuit court in which 
judgment was rendered, such judgment isa bar.—In re 
Boutelle, Mo., 101 S. W. Rep. 1096. 

74. JUSTICES OF THE PEACE—LOoss of Jurisdiction.—A 
justice of the peace, having erroneously granted an ad- 
journment after issue joined because no bill of particu- 
lars had been served or filed, held to huve lost jurisdic- 
tion of the action.—Smith v. Denton, 103 N. ¥. Supp. 
882. 

75. LANDLORD AND TENANT—Construction of Lease .— 
Where under a lease money is loaned by the lessee to 
the lessor on interest, the principal to be paid by the oc- 
cupancy of the premises, and the lessor fails to deliver 
the building, the lessee has a right of action to recover 
the loan.—Bijou Co. vy. Lehman, La., 43 So. Rep. 632. 

76 LANDLORD AND TENANT — Rights of Assignee.— 
Where a landlord assigns lease, with right to control of 
premises, and tenant holds over, the assignee may treat 
the holding overas a tenancy for another year.—United 
Merchants Realty & Improvement Co. v. Roth, 103 N.Y. 
Supp. 1112. 

77. LANDLORD AND TENANT—Trespass by Landlord.— 
Where defendant entered on the premises of his tenant 
and made alterations therein, it was for the tenant and 
not for the landlord to determine whether the alter- 
ations were advantageous.—Wood vy. Monteleone, La., 4% 
So. Rep. 657. 

78. LARCENY—Bank Cashier’s Conversion of Funds.— 
Under Comp. Laws, § 11,562, where a cashier of a bank 
obtained from another bank money belonging to the 
bank whereof he was cashier and converted it to his own 
use Outside the premises of the iatter bank, the conver- 
sion held to constitute larceny in the bank within the 
meaning of the law.—People v. Messer, Mich., 111 N. W. 
Rep. 854. 
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19. LIBEL AND SLANDER—Words Actionable Per Se.— 

f Counts alleging a statement by defendant that plaintiff 

‘had “worked” defendant’s husband, held to charge 

words actionable per se.— Schaefer v. Schoenborn, 
Minn.,111 N. W. Rep. 843. 

80. LIMITATION OF ACTIONS—Contract to Convey Land. 
—Under Ky. St. 1903, §.2543, the remote grantees of one 
to whom a paper in effect a title bond was executed 
were not barred by the statute of limitations from main- 
tainipg an action to compel a conveyance of the land 
against the heirs of the person executing the paper.— 
Howard v. Creech, Ky., 101 S. W. Rep. 974. 

81. MASTER AND SEBYANT—Contributory Negligence.— 
A person injured by the caving in ofatrench dug 
through cinders, sand, and other loose material is not 
guilty of contributory negligence, because he picks 
bricks out of the wall to prevent them from falling upon 
the workmen .—Smith v. Kansas City, Mo., 101 S. W. Rep. 
1118, 

82. MASTER AND SERVANT—Latent Danger.—In an ac- 
tion by ah employee alleged to have been poisoned in 
the work of sorting broken parts of vanilla beans, evi- 
dence held insufficient to establish that the master, 
knew or by the exercise of due care could have known, 
that there was danger of being poisoned in doing the 
work.—McDonald v. Triest, 108 N. Y. Supp. 1041. 

83. MASTER AND SERVANT— Promise to Remedy De- 
fects.—A seryant cannot recover for injuries caused by a 
defective condition of the master’s instrumentalities 
merely because the master had previously promised to 
remedy the defect, where the servant’s continuance in 
the employment was not induced by such promise.—Roy 
v. Hodge, N. H., 66 Atl. Rep. 123. 

84. MASTER AND SERVANT—Suafe Place to Work.—One 
furnishing another a working place, machinery, and ap 
pliances with which todo his work owes the latter the 
duty of furnishing him with a reasonably safe place in 
which to do his work.—Walker v. Simmons Mfg. Co., 
Wis., 111N. W. Rep. 694. 

85. MASTER AND SERVANT—Torts of Servants.—'The 
proprietor of a saloon is hable in damages for death oc- 
casioned by an assault committed by the bartender 
while engaged in ejecting the party from the saloon.— 
Merrill v. Coates, Minn., LLIN. W. Rep. 836. 

86. MINES AND MINERALS—Dumpipvg Debris Upon Ad 
joining Land .—A person operating a plaster quarry held 
notentitled to dump debris upon adjoining land as a 
mere convenience to himself, where no necessity exists 
for doing so.—White v. Lansing, 103 N. Y. Supp. 1040. 

87. MORTGAGES—Foreclosure.— Where a bill to fore- 
close is brought by the original payee against the mort- 
yagor, it is not necessary to specifically allege that com- 
plainant is the owner of the note and mortgage.—Gra- 
ham y, Fitts,, Fla,., 43 So. Rep. 512. 


88. MORTGAGES—Gratuitous Release of Right of Re- 
demption.—A mortgagor cannot gratuitously release his 
right.to redeem or bar himself from exercisingit by any 
agreement, whether made contemporaneously with the 
mortgage or subsequently thereto.—Lynch v. Ryan, Wis., 
111 N. W. Rep. 707. 


89. MORTGAGES—Notice of Lien.—Mere proof that a 
mortgagee’ had knowledge that work was being per- 
formed on the mortgaged premises, and that materials 
were being furnished therefor, did not constitute actual 
notice of the existence ofa mechanic’s lien for such la- 
bor and materials.—Scheas v. Boston. & Paris, Ky., 1018. 
W. Rep. 942. 


90. MUNICIPAL CORPORATIONS—Contracts for City Im- 
provements.—Where a contract for a city improvement 
authorized the director of public works to pass on any 
dispute as to any matter pertaining to the contract, a de- 
cision of such director that the contractor was not liable 
for liquidated damages for delay is binding on the city.— 
Jonathan Clark & Sons Co. v. City of Pittsburg, Pa., 66 
Atl. Rep. i54 


91, MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
Where a city allows a part of its sidewalk to remain ina 





dangerous state of disrepair for several months, «and 

takes no precautions to give warning of the dangtr, a 

person injured while going along the walk ona dark and 
rainy night may recover damages, although she knew of 
the defect.—City of Natchez v. Lewis, Miss., 43 So. Rep. 
71. 

92, MUNICIPAL CORPORATIONS—Injury to Pedestrian — 
Doctrine of res ipsa loquitur applied where a pedestrian 
was injured by stepping into an improperly filled water 
main trench.—Cunningham v. Dady,' 103 N. Y. Supp. 
852. 

93. MUNICIPAL CORPORATIONS—Sulliciency of Sewer — 
Where the city substituted an artificial drain for one 
originally on plaintiff's premises, it is liable for damages 
due to the insufficiency of the artificial drain.—Fewell v. 
City of Meridian, Miss., 43 So. Rep. 438. 

94. NUISANCE—Abortion Houses.—The keeping of «a 
house for the purpose of practicing there the vocation of 
an abortionist heldja public nuisance, under len. Code, § 
385 —People v. Hoffman, 103 N. Y. Supp. 1000. 

95. OFFICERS—Acts of De Facto Oflicers.—The acts of 
de facto officers are valid as to the effect on the public, 
though they may not be able to protect themselves in 
reference to their action.—Gregory v. Woodbery, Fla., 48 
So. Rep. 504. 

96. PARTNERSHIP—Accounting.—On an accounting of a 
firm engaged in owning and operating a boat, the bur- 
den was on the partner having charge of the books to 
produce the same in order to establish the operating 
expenses. Sandford v. Embry, U. 8.0. C. of App , Sixth 
Cireuit, 151 Fed. Rep. 977. ; 

!7. PARTNERSHIP—Place of Service in Action Against. 
—Where the members ofa copartnership reside in an- 
other state, and are not with n this state, service of sum- 
mons upon the firm, asa firm, cannot be madeina 
county where it has no usual piace of doing business.— 
Stelling v. Peddicord, Kan., 89 Pac. Rep, 793. 

98. PARTNERSHIP —What Constitutes.—A party who 
agrees with another to advance money for an undertak- 
ing and to render legal services, and in return to get his 
money back, with interest, and profits, ifany, held not a 
partner.—Larzelere v. Taber, 103 N. Y. Supp. 970. 

99. PAYMENT — Notes of Debtor.—The giving ot a 
debtor’s note only operates to extend the time of pay- 
ment ofthe debt, so that on default in the payment of 
the note the original indebtedness is revived with all its 
incidents.—Hoar v. Union Mut. Life Ins. Co , 1083 N. Y. 
Supp 1059. 

100. PLEADING—Exceptions.--Where defendant files 
an exception of no cause of action after default, and also 
tiles an answer, the exception should not be considered 
as admittivg the facts alleged in the petition on atrial on 
the merits.—Bijou Co. v. Lehmann, La., 43 So. Rep. 682. 

101. PRINCIPAL AND AGENT—Compensation.—Where 
one party requests another to perform services in effect - 
ing the sale of an article, agreeing “to protect” him if 
such sale is made, the agent is entitled to a commission 
therefor equal to the discount allowed regular agents.— 
Fredericksen v. Locomobile Co. of America, Neb., 111N. 
W. Rep. 845. 

102. PROCESS—Defe: tive Service.— Where defendant is 
privileged frow suit in the county at the time he is sued, 
he may set up want of jurisdiction of his person to ans- 
wer along with other defenses he may have, without first 
making special appearance or preliminary objections.— 
Stelling v. Peddicord, Kan., 89 Pac, Rep. 793. 

108. PROHIBITION — Power of Municipality to Grant 
Franchise —<A railroad corporation held not entitled to a 
writ of prohibition to prevent the village authorities 
from granting afranchise to another company to con- 
stiucta line of trolley railroad.—Peoplev. Bauer, 103 N. 
Y. Supp. 1081. 


104. RAILROADS—Oare of Passenger Under Disability. 
—A carrier, accepting asa passenger a person physi- 
cally unable to take care of herself, held required to ren - 
der such assistance as her condition required,— Williams 
v. Louisville & N. R. Uo., Ala, 48 So. Rep, 576. , 
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105. RaAILRoADS —Contributory Negligence.—A traveler 
attempting to cross a railroad track at a crossing in front 
ofanengine standing on the track and projecting into 
the street held not guilty of contributory negligence asa 
matter of law.—Fay v. Minneapolis, St. P. &S. S. M. Ry. 
Oo.,Wis., 111 N. W. Rep. 683. 

105. RAILROADS—Injury to Passenger.—A carrier held 
not responsible for impairment of health of a passenger 
resulting from the passenger’s being permitted to take 
the wrong train on the carrier’s road, unless such im- 
pairment of health was the reasonable and prebable re- 
Sultof the carrier’s negligence.—Baltimore &0. 8. W. 
R. Co. v. Sheridan, Ky., 101 S.W. Rep. 928. 

107. RAILROADS—Injury to Trespasser.—The operators 
of a train, discovering a trespasser standing or walking 
ou the track, held entitled to assume that he will get off, 
and they need not attemptto stop the train until they 
see that he cannotor will not get off.—Southern Ry. Co. 
v. Gullatt, Alu., 43 8 ep. 577. 

108. SALES—Breach f¢ Contract.—Where defendant 
violated a contract to shtp pianos to plaintiffs by ship- 
ping them in hisown name, plaintiffs were entitled to 
recover freight advanced.—Rudolph Wurlitzer Co. y. 
Buford Bros., Tex, 101 S. W. Rep. 1060. 

109. SPECIFIC PERFORMANCE—Impossibility of Per- 
furmauce.—Where complaint for specific perform- 
ance alleges inability of defendant to perform, the ac- 
tion will not be dismissed, but will be transferred to the 
calendar for the trial of issues ;by jary.—Messenger v. 
Chambers, 108 N. Y. Supp. 1100. 

110. SPECIFIC PERFORMANCE—Right to Relief.—Where 
(-fendant, D, contracted to sell complainant 61 per cent 
vl the stock of a corporation, which stock was owned by 
D's mother, whuv was nota party to thecontract, com- 
plainant held not entitled to enforce specific perform- 


* ance as against her.—Booth vy. Dingley, Mich., 111 N. W. 


Rep. 851. 

lll. STREET RAILROADS—Riding on Ronning Board.— 
One riding ov running board of summer car outside of 
lowered bar held negligent per se.—Harding v. Phila- 
delphia Rapid Transit Cu., Pa., 66 Atl. Rep. 151. 

112. TAxXatTioN—Inheritance Tax.—Under Const, 1598, 
art. 236, excepting from the inheritance tax property 
which has borne its just proportion of taxes, if taxes 
thereon have not been paid by the former owner, it mat- 
ters not that be has paid all the taxes assessed on other 
property which he sold and invested the proceeds in the 
property inherited.—Succession of Prichard, La., 4% So. 
Rep. 537. 

118. TAXATION—Mutual Mistakes in Assessment.—A 
corporation held not estopped from contesting the va- 
lidity of an assessment resulting from the mutual mis- 
take of the assessing officers and the cuorporatiou.— 
Portsmouth Tp. v. Cranage 8.8.Co., Mich, lll N..W. 
Rep. 74). 

1l4. TAXATION—Tax Sale.—ln an action to contirma 
tax sale, testimony of the sheriff as to how the sale was 
conducted held competent, and not within the rule that 
an officer may not impeach his official acts.—Stevenson 
v. Reed, Miss., 43 So. Rep. 433. 


115. TELEGRAPHS ANP TELEPHONES—Limitation of Li- 
ability.— Duty of telegraph company as to transmission 
of messages held not affected by provision on blanks 
that the company shal! not be liable for mistakes and 
delays in transmission or deliveryof any unrepeated 
message beyond the amount received for sending it.— 
Western Union Telegraph Co. v. Milton, Fla., 43 So. Rep, 
495. 

116. TRIAL—Motion to Dismiss Bill.—In a suit for an 
accounting held a motion to dismiss a bill for want of 
sufficient evidence to supportit should have been made 
at the close of plaintiff's evidence and before the issues 
were submitted upon the merits.—Kidd v. New Hamp- 


‘shire Traction Co., N. H., 66 Atl. Rep. 127. 


117. TRIAL—Two Counts in Single Cause of Action.— 
Where a Single cause of action is made the subject of two 
or more counts for the purpose of meeting different 





phases'‘of proof, a single finding on allof the counts is 
sufficient.—Sain v. Rooney, Mo., 101 8. W. Rep. 1127. 

118. TrusTs—Liability for Debts of Beneficiary.—Bene- 
ticial interest in trust property held subject to debts of 
beneficiary, except where discretionary power is given 
trustee to withhold payment to him.—Ratliff’s Ex’rs v. 
Commonwealth, Ky., 1018S. W. Rep. 978. 

119. Trusts—Interest on Fands of Estate.—Where the 
income of a trust fand goes to certain persons during 
life andthe principal to remaindermen at the death of 
the life tenants, the trustee has a right to retain from the 
income of bonds purchased at a premium sufficient to 
offset the premium.—Curtis v. Osborn, Conn., 65 Atl. 
Rep. 968. 

120. TRUSTs—Kight to Establish Sinking Fund.—Re- 
maindermen of securities held not entitled to the crea- 
tion of a sinking fund from income and profits to provide 
for depreciation in the securities’ values.—Robertson v. 
De Brulatour, N. Y., 80 N. E. Rep. 938. 

121. Trusts—Title Acquired by Trustee.—A purchase 
by a trustee of trust property for his own benefit is not 
absolutely void, but the purchaser acquires the legal 
title, and, while it may be voidable in equity, it cannot 
be attacked in an action of ejectment.—Mead v. Ches- 
brough Bldg. Co., U. S.C. C. of App., Second C.remit, 151 
Fed. Rep. 998. 

122. UsuRY—What Constitutes.—-A note is not usurious 
because providing for the payment of the principal debt 
and interest at the highesi legal rate due thereon at the 
time an option is exercised to declare the debt due. 
—Graham Vv. Fitts. Fla., 4% So. Rep. 512. 

128. VENDOR AND PURCHASER—Innocent Purchaser 
for Value.—Where defendant paid alump sum for the 
land conveyed to him, which was described precisely as 
intended by both parties, defendant was an innocent 
purchaser for value.—Hootman v. Hootman, Iowa, 111 
N. W. R-p. 60. 

124. VENDOR AND PURCHASER—Specific Performance 
—That in one of the deeds in plaintiff’s chain of title the 
grantor sigpved his christian name by initials, where 
the body of the deed set forth his christian name, was 
not ground for objection in an action for specific per- 
formance.—W oodward v. McCollum, N. Dak., 111 N. W. 
Rep. 623. 

125. VENDOR AND PURCHASER—Title Bond.—A vendee 
oftland going into possession under title bond held liable 
for interest on the purchase money, although the ven- 
dors had not tendered him a sufficient deed.—Hatcher v 
Fitzpatrick, Ky., 101 S. W. Rep. 933. 

126. WATERS AND WATER COURSES-— Pipe Line.—That 
M. appropriated a right of way over the public domain 
for a pipe line prior to the posting of notices of appro- 
priation of water flowing from artesian wells within 
the boundaries of the right of way did not entitle M. to 
the water flowing from the wells —Wolfskill v. Smith, 
Cal., 89 Pac, Rep. 1001. 

127. WATERS AND WATER CoURSES—Right to Reclaim 
Land.—Owners of land fronting upon a nonnavigable 
lake on disappearance of the water are entitled to take 
to its center; the extent of their respective interests de- 
pending upon the frontage.—Rhodes v. Cissell, Ark., 101 
S. W. Rep. 758 

128. WILLS— Ademption.—Where a testator devised 
$16,000 to a daughter, but paid itduring his lifetime and 
took a receipt from her ia full ot her share, held, that 
the devise was adeemed, and she was entitled to nothing 
more from the estate.—Callicott & Norfleet v. Callicott, 
Miss., 43 So. Rep. 616. 

129. WITNESSKS—Cross-Examination.—Iteis improper 
to allow the stale in a criminal case to show on the cross- 
examination of a witness thathe claimed a reward for 
arresting accused.—Smith v. State, Miss., 43 So. Rep. 465 

130. WITNESSES — Transactions With Deceased. — A 
plaintiff, inan action against a principal, cannot testify 
for himeelf as to nsactions with the principal’sagent, 
where the agent was dead when the testimeny was of- 
tered, under the express provisions of Civ. Code, § 606.— 
Loomis v. Mullins, Ky., 101 S. W. Rep. 913. 
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